Abstract
This dissertation is an attempt to find better solutions for the piracy problem in the 21
century by improving the international and domestic law legal regime. First chapter
introduces piratical activity and legislation in ancient time, and briefly discusses the
development of piracy law. In the second chapter, an in depth sociology and economic
study on the modern piracy and counter-piracy measures is conducted, which leads to the
findings that modern piracy has developed new features and legislation improvement has
superior advantages as a long term solution. Then this dissertation continues to analyze the
international law on piracy in third chapter. By examining the international laws under
current piracy circumstance, the deficiencies of international law regime are brought up. In
the fourth chapter, the comparative law study on domestic criminal law of countries that
have actively engaged in piracy prosecution or legislation. The piracy adjudication practice
and discrepancies in domestic law further reveals the problem with the international law.
The fifth chapter discusses the deficiency of domestic maritime law in face of modern
piracy. Based on the analysis in the first five chapters, this dissertation raises two methods
to improve current piracy law regime in the final chapter.
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INTRODUCTION
“The fact that there is now a well-established stock market for piracy in an otherwise
economically desolate area implies that piracy has attained a surprising level of normalcy.
It also suggests that the international community has been too slow to respond to this
increasing transnational threat.”1
Piracy has plagued the world for centuries, and increasingly affects global security and
economic well-being as technological progress makes the practice even more dangerous
and difficult to harness.2 Modern maritime piracy has become more common, costly, and
violent.3 Most of current research focuses on only one aspect of piracy law at a time -international or domestic, criminal or civil -- although other perspectives may be briefly
mentioned in either a historical introduction or a section discussing definition. The issue
of how to coordinate international and domestic law, including both criminal and civil
aspects, remains relatively undeveloped.
In the fight against contemporary piracy, especially cases of hijacking for ransom, the
development and enforcement of public law has encountered obstacles, both from
domestic private interests and domestic private law. One typical problem is whether to
recognize the legality of ransom payment under domestic law. Most research on piracy is
conducted only on the public or private law side, and avoids any discussion of the
complex influences coming from the other side. To illuminate the interaction between
1

Dana Robert Dillon, Piracy in Asia: A Growing Barrier to Maritime Trade, The Heritage Fundation ( Nov
11 2013), http://www.heritage.org/research/reports/2000/06/piracy-in-asia-a-growing-barrier-to-maritimetrade.
2
H.E. Jose ́ Luis Jesus, Protection of Foreign Ships against Piracy and Terrorism at Sea: Legal Aspects,
18 ESTU 363, 364 (2003)
3
Jon D. Carlson, Constructing Pirates, Piracy, and Goverance 1 (Michael J. Struett, Jon D. Carlson, Mark
T. Nance ed., Routledge 2013).
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private and public interests in marine piracy law, this dissertation analyzes piracy law,
both in the spheres of private (i.e., commercial) and public law.
Moreover, neither current international law nor the domestic law of various nations are
properly equipped to combat modern piracy. This dissertation reveals the obsolescence of
UNCLOS, formerly the basis of piracy law, how other current international conventions
fail to supplement UNCLOS, and shows the failure of international and domestic law to
cooperate in piracy prosecution. When these problems are considered together, a
specifically-targeted and independent anti-piracy convention will be the best solution to
the legal and practical dilemma of fighting piracy in the 21st century.
First, an in-depth sociological analysis of piracy, in both the past and present,
demonstrates the importance of piracy law in countering piracy and protecting shipping
business interests. Then the author proceeds to analyze the problems with both
international and domestic law in addressing and resolving modern piracy issues.
In the last part, the author proposes two possible approaches to fight modern piracy. In
this part, the dissertation proposes (1) enact a new anti-piracy convention, one based on
the existing international conventions, as well as (2) the modification of affected states’
domestic law, taking China as an example. This dissertation pays special attention to the
coordination between private and public law (and the roles played both by private
business interests and government), and bridging the gap between domestic and
international law in modifying Chinese law, which may provide a model for other nations
in improving their own domestic law on piracy.
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CHAPTER ONE: OVERVIEW OF EARLY PIRACY AND ANTI-PIRACY LAW
DEVELOPMENT
History shows that the rise and fall of piracy is closely related to the exploration of oceans
and maritime trade. In different times, what constitutes piracy is different.
I. HISTORY OF PIRACY AND ORIGIN OF ANTI-PIRACY LAW
Traditional piracy has long been associated with robbery, murder, plundering and other
crimes, and people may easily think of the characteristic image of pirate flag with skull and
crossed bones. In fact, this negative notion of pirates was formed rather recently compared
with its thousands of years history. For example, as to be discussed, pirates were referred
to as “Vikings” from 9th to 11th century A.D., and it was a way of life that differs from the
mainstream society, but not a criminal act. During the middle ages, privateer against
enemy ships was legal under domestic law of many countries. Historically, western pirates
had greater power and larger numbers than Chinese pirates, and were more closely related
to modern politics and/or economies. In other words, the competition among western
nations and their pursuit for colonies bred piracy. That is why early phase western
countries had different attitudes towards pirates, with some countries supporting and others
striking, and they were usually heroes in the eyes of most westerners. Despite the heroic
image of pirates in certain times, piratical activities were restricted or punished in most
time of history. An introduction to the history of piracy reveals how and why piracy was
treated differently in each period.
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A. Origin of Piracy in Ancient Greece and Rome
The practices in ancient Greece and Rome formed the basis for modern domestic piracy
law and international piracy law, although the government’s attitude towards piracy during
this period was different from that of modern society. This part introduces the piratical acts
and legislation in ancient Greece and Rome in pounding how the foundation of anti-piracy
law was established.
1. Ancient Greece
The terminology of “piracy” derives from the ancient Greek word πειράομαι, or peiráomai,
meaning “attempt”. This morphed into πειρατής, or peiratēs, meaning “brigand”. “Pirata”
in Latin developed from it thereafter, which eventually evolved to “piracy” in English. 4
Piracy existed as a way of living and acquiring wealth in ancient Greece and was portrayed
in the great Greek epic poet Homer’s Iliad and Odyssey. The rise of piracy in Greece is not
a surprise given its special geographic location. Greece was, like today, surrounded by
Aegean Sea and mountains, with the seas both cutting off and connecting the trade
between cities.5 So it was significant to have control over the sea, which would bring
countless wealth. There are many conversations in the Iliad about acquiring fortune by way
of plundering the property of others, which revealed that it was legal for the army to
plundering and distributing the booty from the wars. Its mode was similar to piracy, both
of which gained necessity via organized violence. However, piracy was not deemed a

4

PHILIP DE SOUZA, PIRACY IN THE GRAECO-ROMAN WORLD, (2002).
HENRY ARDERNE ORMEROD, PIRACY IN THE ANCIENT WORLD: AN ESSAY IN MEDITERRANEAN HISTORY 15
(1924)
5
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crime in ancient Greece. Piracy was a unique life style, but in essence it was the same as
plundering and reallocating by the army, which was legal in nature.
From 1,000 B.C. to 600 B.C., maritime trade in the Mediterranean area developed at an
amazing speed as the Rhodian people developed strong commercial fleets. Rhodian Island
became the center for maritime trade, and the first maritime code in history, Lex Rhodia,
was promulgated. Lex Rhodia covered a wide range of maritime and admiralty issues such
as allocation of profits to crews, general average and marine insurance. Piracy was
discussed in connection with the issue of private law risk sharing. “Lex Rhodia ... was
applied to cases where part of the cargo was used to ransom a ship from pirates.”6
2. Ancient Rome
Around 2 B.C., slavery became one of the most profitable business in the Mediterranean
area, and pirates thrived with kidnapping and selling the captives as slaves. The territory of
Roman Empire reached such a vast scale that it crossed all three continents of Europe,
Africa and Asia, with Mediterranean Sea became its continental sea. During this period,
piracy is no longer a neutral concept used to describe a way of living. The status of pirates
in ancient Rome can be detected from the Digest of Justinian, which stated that the
captives of pirates or robbers were not slaves (while the military captives were deemed
slaves), and they retained their right of freedom.7 Title to any robbed property would not
transfer to the pirates or robbers, so there was no need to resort to request for restore

6

R. H. Helmholz & Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the Civilian
Tradition, 2 DUKE J. COMP. & INT’L L. 309-322 (1992)
7
Alfred P. Rubin, THE LAW OF PIRACY, NEW PORT 10 (1988)
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property right.8 Such stipulations underscored the fact that unlike ancient Greece, piracy
was not treated in the same way as military actions. Instead, piracy referred to a society
that severely influenced Rome’s ruling.9 However, piracy was still not treated as a crime
under ancient Roman laws. “Classical meaning did not carry the implication of criminality
or violation of general international law that other meanings carried; it justified a kind of
political action, perhaps, and also perhaps had some legal implication in general
international law particularly as it related to the laws of war and postliminium.”10
One reason for Rome to fight against piracy attributed to the fact that the flourishing of
piratical activities in Cilicia significantly deterred trade in the Aegean and Mediterranean
areas, resulting in the decline of grain imports and the significant rise in the price of
Roman wheat.11 The more important reason, however, was that pirates started to hijack
people for ransom and two important senators were kidnapped.12 The Senate authorized
Pompey to launch military strikes against piracy in 67 B.C., which was fatal blow to the
pirates. Piracy is cyclical in nature. With the fall of the Roman Empire in the 5th century
A.D., piracy thrived once again in the Mediterranean area.
Although the number of piratical attacks was remarkable, the range was confined to the
Mediterranean area. Pirate activities were mostly petty robbery with simple weapons, and
their forces had nothing to compare with the country’s navy fleets. In the 1st century B.C.,
Roman senate president Marcus Tullius Cicero made the point that sea robbery was a

8

Id. at 11
BARRY HART DUBNER, THE LAW OF INTERNATIONAL SEA PIRACY 2 (1980)
10
RUBIN, supra note 7, at 13
11
DUBNER, supra note 9, at 3
12
MØLLER, BJØRN, PIRACY, MARITIME TERRORISM AND NAVAL STRATEGY 10 (2008).
9

15

crime against civilization in nature. As recorded in his De Officiis, Book III, Ch. XXIX,
107, “Nam pirata non est ex perduellium numero definitus, sed communis hostis
omnium; … hoc nec fides debet nec ius iurandum esse commune”, which means “For a
pirate is not included in the list of lawful enemies, but is the common enemy of all; among
pirates and other men there ought be neither mutual faith nor binding oath.”13
B. Middle Ages
In the Middle Ages, piracy problems spread worldwide, severely disturbing trade and
peace in most European and Asian countries. Viking is the term used by the Norse
seafarers to refer to themselves from 9th century to 11th century14—the period known as
Viking Time. Viking piracy flourished and reached its peak during this time, and their
range of attack extended to the Mediterranean, Spain, Italy, North Africa, Russia, Black
Sea and Caspian Sea.15 “Viking” means “travel to raid”, which was used by the Vikings to
refer to themselves and best described their way of living. Vikings developed a fearsome
reputation for their braveness and fearlessness in battle.
Vikings had been constantly causing trouble in England since A.D. 787, and Vikings were
rather rampant in areas with weak military defenses. According to an entry in the AngloSaxon Chronicle, “ In this year [ . . .] came first three ships of Norwegians from
Hørthaland [around Hardanger Fjord]: and then the reeve rode thither and tried to compel

13

Thomas J.R. Stadnik, Esq., Pirates - The Common Enemies of All, the Enemies of the Human Race, the
Law of War and The Rule of Law, LexisNexis® Legal Newsroom, International law (May 5, 2009)
http://www.lexisnexis.com/legalnewsroom/international-law/b/international-lawblog/archive/2009/05/05/pirates-_2d00_-the-common-enemies-of-all_2c00_-the-enemies-of-the-humanrace_2c00_-the-law-of-war-and-the-rule-of-law.aspx
14
Viking (people), Encyclopedia Britannica. http://www.britannica.com/topic/Viking-people
15
ELSE ROESDAHL, THE VIKINGS 9-22 (2d ed. 1999)
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them to go to the royal manor, for he did not know what they were: and then they slew him.
These were the first ships of the Danes to come to England.”16 The Vikings did not only
raid, they also set up base for further invasion. In A.D. 842, they occupied London,
however they were not satisfied with such achievement. They treated London as a base for
further invasion. The Treaty of Saint-Clair-sur-Epte was signed between Charles the
Simple (King Charles III of France) and Rollo, the leader of the Vikings in A.D. 911.17
The treaty permitted the Normans to settle in Neustria in return for their protection of
Charles’ kingdom from any new invasion by the “northmen”. The European countries were
thrown into fear and chaos, while it also led to numbers of national heroes who stood up
and fought against Vikings.
On the other hand, as a result of weak navy forces in the Middle Ages, many maritime
merchants acted both as merchants and pirates. The Hanseatic League was a commercial
and defensive confederation of merchant guilds and their market towns dominated trade
along the coast of Northern Europe. From A.D.1480 to A.D. 1490, the league conflict with
Denmark led to piratical activities in way of commercial plundering, such as what
happened to the cities of Rostock and Wismar located on the Baltic Sea coast. The league
hired some pirates to raid Denmark to weaken its power. Ironically, the pirates turned
against the league when the battle against Denmark ended.
The Middle Ages witnessed the surge of piracy in both China and Europe. The differences
in political and economic regime contributed to the distinguished characters between the
piratical activities in China and Europe. European pirates were employed by one country or
16

Christina Von Nolcken, “The Wrath of the Northmen”: the Vikings and their memory, University of
Chicago Library, Digital Collection, http://fathom.lib.uchicago.edu/1/777777122292/
17
FRANCOIS NEVEUX. A BRIEF HISTORY OF THE NORMANS 62 (2006).
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several countries to attack merchant ships of enemy countries, and cause losses to their
maritime trade. They were mercenary and could only be commanded by whoever paid the
highest commission. In comparison to European pirates, Chinese pirates were mostly
peasants and not as well-organized and equipped. During this time, farming largely
depended on the weather and more importantly, on the rate of grain tax. So Chinese piracy
was rooted in peasant revolt to overthrow the governing of emperor, such as the Huang
Chao uprising.18 Another characteristic of Chinese pirates is that they operated in a wider
range of waters, both in coastal and inland waters.
C. Early Modern Time
The heyday of piracy was from the 17th century to the middle of 19th century. With the
discovery of the new continent and opening up of new channels of commerce, large
number of vessels loaded with gold and cargos sailed across the ocean, which boosted
piratical activities.19 In this period, there were a number of prestigious pirate leaders, such
as Roberto Cofresi, Edward Teach (Blackbeard), Calico Jack Rackham and Bartholomew
Roberts.20 All became legends in the history of piracy. It was also in this period that the
countries began to criminalize piratical acts in domestic law.

18

2 BO YANG, OUTLINES OF THE HISTORY OF THE CHINESE (2008).
For example, shipping traffic between Africa, the Caribbean, and Europe began to soar in the 18th
century, a model that was known as triangular trade, and was a rich target for piracy. Trade ships sailed
from Europe to the African coast, trading manufactured goods and weapons for slaves. The traders would
then sail to the Caribbean to sell the slaves, and return to Europe with goods such as sugar, tobacco and
cocoa. Another triangular trade saw ships carry raw materials, preserved cod, and rum to Europe, where a
portion of the cargo would be sold for manufactured goods, which (along with the remainder of the original
load) were transported to the Caribbean, where they were exchanged for sugar and molasses, which (with
some manufactured articles) were borne to New England. Ships in the triangular trade made money at each
stop.
20
Most of these pirates were eventually hunted down by the Royal Navy and killed or captured; several
battles were fought between the brigands and the colonial powers on both land and sea.
19
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The sixteenth century was the transitional period for piratical activity. The pattern of piracy
attacks had evolved from small scale looting to large scale activities funded by countries,
which was symbolized by the appearance of “privateering”. The difference between
privateer and piracy is vague, both operated by private parties raiding and plundering
ships.21 Privateering ships were private owned that operated corresponding to the demands
of the monarch, and thus legalize their attacks. Privateering was an efficient tool to disturb
rival countries at nearly no cost.22 In time of war, privateers attacked the enemy and
plundered their ships just like pirates, and thus weakened the enemy’s forces and increased
the attacking state’s wealth. In time of peace, privateers were used by countries to loot the
enemy country and make up for the losses in wartime. Take British as an example, Queen
Elizabeth I took no action against piracy. To the contrary, she was rather tolerant or even
encouraged piratical activities. She allowed the Netherland pirates to enter her kingdom for
shelter after their attack on Portuguese ships.23 Sir Henry Morgan, the most notorious
privateer in history, was knighted by the British King Charles II and served as governor of
Jamaica. When privateers were no longer funded by the monarch or original donors,
privateers transformed into pirates, robbers without government’s recognition. In the
meantime, pirates could easily convert into a privateer ship in the era.24 Therefore, the

21

PIRATES, PORTS, AND COASTS IN ASIA: HISTORICAL AND CONTEMPORARY PERSPECTIVES 15 (John
Kleinen & Manon Osseweijer ed., Institute of Southeast Asian Studies 2010). The disction between piracy
and privateer is vague, and maybe only lie in the fact that privateer is operated under the authorization of
governments.
22
Privateer provided great benefit especially for countries of smaller naval power and interfering rivals’
trade by disrupting commerce and subjecting the enemy under the pressure to deploy warships to protect
merchant vessels.
23
Famous Elizabeth Pirates, http://www.elizabethan-era.org.uk/famous-elizabethan-pirates.htm
24
M. J. PETERSON, AN HISTORICAL PERSPECTIVE ON THE INCIDENCE OF PIRACY 51 (Eric Ellen ed., Piracy at
sea, Paris: International Maritime Bureau 1989).
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privateer system fueled piratical activity, and was not formally abolished until 1856 when
the majority of maritime nations signed the Declaration of Paris.25
In the 17th Century, significant changes in the economic and diplomatic structure occurred
in Europe. Europe’s prior attitude of confining the scope of activity to the continent
changed gradually; maritime trade and international economy were adversely affected due
to the uncontrolled pirates. The seriousness of the problem caused European monarchs and
the church to set aside their differences and fight together against the Turkish pirates.
Turkish pirates stemmed from North African countries, namely Tunisia, Algeria, Morocco,
and Liberia, which acted as the nationalized piracy. Their range of activity extended from
the Mediterranean region to the Atlantic coast, interrupting trade between Europe and
America; therefore, during 1610 and 1620, the joint fleet of France, Spain, Holland and
Britain cracked down on the four pirates bases in order to ensure the safety of shipping.26
Realizing that privateering brought more harm than good to the international relations and
trade, countries changed their attitude toward privateering, and privateering was formally
abolished when Paris Declaration Respecting Maritime Law went into force.
Positivist school of law and nature school of law developed different theories to decide
whether an act is piratical act. Positivist school jurist Alberico Gentili asserted that whether
a specific action is piracy or warfare depends on whether it is committed on behalf of a
country that is recognized by international community. The behavior of depriving
foreigners of their lives and property without authorization by recognized sovereign state
was piracy. In other words, to determine whether a predatory act is piracy, one should not
25
26

Id. at 52.
DAVID DELISON HEBB, PIRACY AND THE ENGLISH GOVERNMENT:1616-1642 273 (1994)
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only consider whether it was authorized by the sovereign state, but also look at whether the
government was recognized under international law. If the authorizing government was not
recognized by another country, the other country could apply their domestic law rather
than international law dealing with the plundering ship. Consequently all countries could
expand the application of domestic law by referring to the excuses of piracy matter.27 As
opposed to Gentili ’s viewpoint, natural law school jurist Hugo Grotius, known as the
father of international law, held that whether a behavior is piracy should be determined in
accordance with objective facts rather than be acknowledgment or authorized by the
sovereign state. He also believed that there is distinction between pirate society and state;
piracy society was formed purely for purpose of crime and this kind of society is nothing
but composition of the pirates, not a state. In contrast, establishment of a state is obviously
not for the purpose of crime, even though the country may engage in illegal deeds.
Nonetheless, as it was difficult to distinguish between a pirate society and states engaged
in illegal acts, Grotius’s approach may not be always applicable in practice. Although both
theories have some flaws in application, they are important in the early phase of
international law development.28
Another breakthrough in the history of legislation against piracy is that British jurist
Edward Coke rephrased the nature of piracy as “hostis humani generis” (Latin for “enemy
of mankind”) on basis of Cicero’s theory. This notion indicated that the piracy problem
exceeded the boundary of nations and became an international crime, a common enemy of
the whole world. It also set the foundation of universal jurisdiction, which allows any
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country could take action against pirates regardless of where the piratical activity takes
place. This notion established one of the fundamental concepts of international law.
The earliest legislation on piracy traces back to the 1536 Offenses At Sea Act of England.
According to this Act, piracy was taken as robbery and must subject to the jurisdiction of
the maritime court. Later that jurisdiction was extended to the foreign pirate acts on aliens.
In fact, England did not have sound ground to extend jurisdiction to foreign piracy, other
than to have deposition power of the property under the piracy matter.29 Nevertheless, after
defeating the Spanish fleet, England took control of the seas in 1588, and consequently
England’s views (such as the view of jurisdiction of foreign piracy) were applied to foreign
countries. The concept of universal jurisdiction on piracy as an international norm dates
from this period.30
II. DEVELOPMENT OF ANTI-PIRACY LEGAL FRAMEWORK
A. Piracy in domestic law
As shown in the above discussion, the concept of piracy varied in different ancient times,
and in the early Middle Ages, it ceased to be treated as a state or community in state of
perpetual war. It came to be universally recognized that piracy is a harmful and illegal
activity in the late Middle Ages, and countries started to make piracy an offense in
domestic criminal law.
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The legal framework of piracy law started with domestic law, because piracy activity in the
early phase was mostly confined to the territorial sea along the coastlines of countries.
Despite England once was an enthusiastic advocator of privateering, England was also the
first country to make statute to criminalize piracy in the 17th century, and its practice had
strong influence to the other countries. Piracy was not distinguished from other crimes
when England first started to prosecute pirates.31 In accordance with the Offenses at Sea
Act 153632, piracy was criminalized under the provision that “all treasons, felonies,
robberies, murders, and confederacies hereafter to be committed in or upon the Sea, or in
any other place where the admyrall or admyralls have or pretende to have power austerities
or jurisdiction…” The act of 1536 was later amended by Piracy Act 1698, 1721 and 1837.
These latter statutes broadened the scope of piracy in the act of 1536, and taken together,
pirates include persons commit act of privateering “under color of any commission from
any foreign prince or state”, commanders who “piratically and feloniously run away with
his of their ships”, persons who “consult, combine, or confederate” with any pirates, and
anyone who “lay violent hands upon his commander whereby to hinder him from fighting”
pirates who may be attempting to capture their vessel.33 Since England enacted statute
criminalizing piracy, more and more countries added the offense of piracy to domestic
criminal law. For example, the United States added the offense of piracy into the Crimes
Act of 1790. France promulgated an independent anti-piracy code in 1825.34 In the 21st
century, the offense of piracy still exists in many countries, as to be discussed in Chapter
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Four.35 It could be seen that the law on piracy originated from domestic law, and has
always been an issue under domestic law.
B. Piracy in International law
In the 16th century, the range of piracy attack broadened to the high seas, and countries
started to realize that domestic law lacked ground to apply to piracy case on the high seas
that committed by foreigners or stateless persons. The traditional jurisdiction basis of
nationality principle and territorially principle were not applicable in this situation.
England and other countries broadened jurisdiction under domestic law, and also embraced
the theory of universal jurisdiction to fight piracy. The principle of universal jurisdiction
originated from the necessity for maritime states to respond to piracy. In the 17th century,
British jurists divided into two schools of thought over the issue of jurisdiction over piracy
cases committed by foreigners on the high seas. The school of positive law advocated the
expansion of England’s jurisdiction over piracy, which also represented the British court’s
viewpoint. Sir Leoline Jenkins, Judge of the Admiralty in the 17th century, made the point
that because piracy was a crime against humanity, British courts could apply criminal
jurisdiction to piracy cases that took place anywhere in the world, whether the offender
was a British citizen or alien. This expanded notion of jurisdiction is based on the
protection of navigation freedom and security, and shared by other countries.36
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In comparison, the school of natural law, more conservative in its outlook, took the
position that according to the Offenses at Sea Act 1536, the jurisdiction of British courts
only applies in cases where (1) the offender is its citizen, (2) the crime occurs in British
waters, (3) the victim is its citizen, or (4) both offender and victim appear in the territory of
England, and the victim’s home country hasn’t commenced legal proceedings against the
offender.37 Accordingly, the natural law scholars believed that British courts shouldn’t
pursue extraterritorial jurisdiction against foreigners outside the boundary of the United
Kingdom, and that a court’s jurisdiction applies only when the state’s interest is involved
in the case. This principle is a combination of the passive personality principle and the
territorial principle in modern international law. In fact, the majority of countries adopted
the same position as British courts, i.e., that piracy is crime against humanity, and thus
subject to the jurisdiction of all countries, confirming the establishment of universal
jurisdiction over piracy.
Customary international law to fight piracy was formed during this period, and it was later
codified by 1958 Geneva Conventions on the High Seas (HSC). The 1982 United Nations
Convention on the Law of the Sea adopts the provisions in HSC on piracy without much
change. Piracy has become a more and more internationalized problem in modern society.
The 1988 International Convention on the suppression of unlawful acts against the safety
of maritime navigation (SUA Convention) and its protocol make up for the gap between
international treaty law and domestic law.
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C. Relation between International law Piracy and Domestic Law Piracy
Traditionally, the prevalent view was that international law deals with exclusively the
relations of states among themselves. For example, Westlake provides in his book that
“international law is the body of rules prevailing between states”.38 Oppenheim also held
in his work that “states solely and exclusively are the subjects of international law”39. In
the Locus case, the Judge held that “international law governs relations between
independent states”.40
However, with international development in the 20th century, modern international law is
on longer confined to regulating the relations between states, it also includes the rules sets
down rights and duties of individuals.41 Because international law and municipal law could
deal with the same subject matter, the relationship between international law and municipal
law are much debated. The two main theories on the relationship between international law
and municipal law are monism and dualism. Developed from nature law, the theory of
monism is that international law and municipal law are part of a universal legal order, and
international law prevails if there is conflict. On basis of absolute sovereignty of states and
legal positivism, dualism theory deems international law and municipal law as two distinct
systems of law, and they operate independently of one another.
Under the contemporary legal regime, piracy jure gentium is both a subject matter of
international law and domestic law. Most countries are signatories to piracy related
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conventions, and under the obligation to observe the duties under the convention. Even for
countries that are not signatories to piracy related conventions, they are subject to the duty
under customary international law on piracy. As to the question how to apply the rules of
international law within the framework of their internal legal order, it is determined by
how national laws and international law prescribe.42 Both monism and dualism are
working theory in incorporating international to domestic law, with some countries
following monism, some following dualism and some following a mixture of both
approaches. As will be seen, there are discrepancies between international law and
domestic laws on the matter of piracy jure gentium, which are most obvious in definition
and jurisdiction.43 Those discrepancies have created obstacles in enforcing anti-piracy law,
and this dissertation exploits the possible approaches to better coordinate anti-piracy
international law and municipal law.
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CHAPTER TWO: MODERN PIRACY AND COUNTER PIRACY EFFORTS
By the early 19th century, the piratical activity dramatically decreased in the Atlantic and
Mediterranean seas as a result of the rise of sea power that routinely patrolling the world’s
oceans.44 However, since the beginning of 1990s, Southeast Asia has seen a revival of
piratical activity. This has been followed by a more updated group of pirates in Africa.
Southeast Asia, South Asia, Africa and South America have similarities been infested with
pirates in recent years. Southeast Asia was the center of piracy attack from the year 2003 to
2006. According to the report of IMO, the number of attempted and actual attacks reported
added up to 545 in these four years, which accounted for 41.29% of the total number
worldwide. From 2007 to 2011, the center of piracy attack shifted to Africa. Piracy attacks
during this four year period in Africa accounted for 61.9% of the total number, with
Southeast Asia just took 17.9%.
The following graph shows the number of piracy attacks in different areas worldwide since
198445:
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Total incidents as per region of the world from 2003 to 2013 (Unit: times)46
Region

2003

2004 2005 2006 2007

2008 2009 2010 2011

2012 2013

Asia

276

205

158

141

110

88

99

142

119

130

167

Africa

97

79

93

69

120

189

266

259

263

150

79

South
72
America

45

25

29

21

14

37

40

25

17

18

Other

4

6

13

8

12

2

8

4

2

0

0

Total

449

335

289

247

263

293

410

445

439

297

264

Besides this regional character, piracy attacks also pertain to certain countries. Before 2005,
the majority of piracy attacks happened in Southeast Asia and West Africa, with the
Indonesia area ranked first, followed by Bangladesh, India and Nigeria. After 2006, piracy
46

This table is based on the data in ICC International Maritime Bureau Report of Piracy and Armed
Robbery against Ships (2003-2013).
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attacks in Indonesia area significantly dropped, and the Gulf of Aden, Red Sea and Somali
areas came to the spotlight of international attention for that sudden rise in the number of
piracy attacks. The accumulative number of piracy attack reported in Indonesia in the past
decade is as high as 582 (17.7% of the total number), ranking first among all the other
countries during the same period. It is not a surprise to see that piracy problem in Indonesia
has always been at the top of the list. The reason for Indonesia’s high rank resides in its
unique archipelagic geography and turbulent politic condition. This combination of factors
provides pirates a solid basis to recruit and attack. Somali and neighboring countries also
saw a rise in the number since 2008, and reached the peak in 2011. But then the number
declined in two successive years because of the United Nations’ resolutions and the
international community’s cooperation. In 2013, there were merely 15 cases reported.
Total incidents as per country from 2003 to 2013 47
Locations

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013

Indonesia

121

94

79

50

43

28

15

40

46

81

106

Bangladesh 58

17

21

47

15

12

18

23

10

11

12

Malacca
Strait

30

46

19

16

7

2

2

2

1

2

1

India

27

15

15

5

11

10

12

5

6

8

14

Vietnam

15

4

10

3

5

11

9

12

8

4

9

10

45

20

44

111

212

217

236

75

15

Somali,
21
Gulf of
Aden, Red
Sea 48

47
48

Id.
All the cases in these areas were attributed to Somali pirates.
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Nigeria

39

28

16

12

42

40

29

19

10

27
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Compared with the ancient piratical activities characterized by killing crews and
plundering cargos and ships for self consumption or resale, modern piracy consists of a
more complicated and diversified style of activities,49 which is not only the product of
social, political and economic destitution, but also the cause of serious social and economic
concerns.50 In this part, the methodology of sociology of law would be employed. Modern
piracy will be divided into four categories by geographical areas. Three of the areas are
major spots of piratical activity and will be analyzed in detail. Their unique characters and
impact on the local political and economic situation shall be discussed. Also a look at the
effect of modern piracy on international community and shipping industry reveals that the
problem of piracy in 21st century deserves more international and domestic attentions.
I. AREAS AND PATTERN OF ATTACK
A. Southeast Asia
As shown in the graph above, piracy in Southeast Asia was the earliest to rise as modern
piracy, likely as a consequence of the unemployment that resulted from the economic
recession in Thailand in 1997 and political instability in Indonesia51. According to the IMB
annual report, Southeast Asia has seen the largest number of piratical activities in the
world in 2000, and the number of attacks reached their highest point in the year 2002 and
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2003, which is followed by a decline. Some pirates are fishermen who can’t make a living
in the depressed economic condition, while other pirates are well-trained prior military
members or criminal gangs who can be even better equipped than navy forces of some
countries52. As noted, the unique geographical condition of the region also facilitated
piratical activity. On one hand, owing to the long coastline and high quality ports around
Indo-China Peninsulas and Malay Archipelago, the Southeast Asian Sea area has become
an important strait of commerce between eastern and western countries since the end of
cold war. The prosperous shipping industry has provided pirates with ample targets. On the
other hand, the complicated navigational condition of the archipelago has provided local
pirates advantages in launching unexpected attack and seeking place to hide. Not many
piracy attacks in Southeast Asia took place on the high seas, instead most attacks occurred
in port, internal water and territorial sea when ships are at anchor53. Before the ReCAAP
regime was established, the special geographical condition also gave rise to disputes in
jurisdiction, which deterred the prosecution of pirates and indirectly indulged piratical
activity. The islands cut the sea area surrounding the Southeast Asia countries into narrow
waterways, and there have always been territorial disputes on how to divide these narrow
channels. Some countries were reluctant to cooperate with neighboring countries for fear
that it would be interpreted as giving up the sovereignty right over the disputed sea. As to
the pattern of attack, notwithstanding the fact that these pirates are equipped with modern
weapons, they are not so distinct from traditional piracy. They still follow the traditional

52 Ralf Emmers, The threat of transnational crime in Southeast Asia: drug trafficking, human smuggling
and trafficking and sea piracy at 8, UNISCI Disscussion Paper (2003). Available at
http://pendientedemigracion.ucm.es/info/unisci/revistas/Ralf.pdf
53 Id.
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patterns of attack by looting cargo and ship, and then reselling the cargo and adapting the
ship to other illegal activities, such as smuggling, human trafficking, drug trafficking.54
In November 2004, sixteen Asia countries reached the Regional Cooperation Agreement
on Combating Piracy and Armed Robbery against Ships in Asia (ReCAAP)55, and
established ReCAAP Information Sharing Centre (ISC) based in Singapore to “exchange
information among Contracting Parties on incidents of piracy and armed robbery, support
capacity building efforts of Contracting Parties, and for cooperative arrangements”.56
ReCAAP has achieved a satisfying result, and become a successful model of regional
cooperation recommended by IMO57. According to 2013 Annual Report, although the
number of incidents has increased, the number of Category one (very significant) and two
(moderate significant) attacks have dramatically decreased, which means the majority of
them were petty theft.58 Even though the number may not be accurate as some shipowner
choose not to report for fear of unreliable reputation and raised insurance premium, the
number amply reflects the general tendency. ReCAAP’s success demonstrates that nonviolent solutions can achieve even better results, and that the shipping industry is capable
of digesting the risk and cost of piracy with minimum interference of government.

54 Id.
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B. East Africa
The Somali piracy has caught the attention of international community since 2010 even
though the number of incidents dropped and cannot compare with that of Southeast Asia
after 2012. The great influence comes from the magnitude of damage on shipping industry
and humanitarian concern resulting from new patterns of attack. Somali piracy started a
new pattern of attack. The main difference between Somali pirates and traditional pirates is
that they are no longer interested in robbing cargo and ship for resale; instead they kidnap
crews and hold them for ransom. It was estimated that $120 million dollars were collected
by Somali pirates as ransom for ship and crew in 2008, with the average charge of $1.8
million dollars for each ship. Two typical cases in 2008 were Ukraine MV Faina and
Saudi Arabia VLCC Sirius Starzai, which were released at the price of $ 3.2 million
dollars and $3 million dollars respectively. The highest ransom was paid to release South
Korean oil supertanker Samho Dream in 2010. Samho Dream was hijacked in the Indian
Ocean when it was sailing from Iraq to Louisiana with about 2 million barrels of crude oil
in its holds. The pirates demanded a $20 m in ransom but eventually compromised at the
payment of $9.5m.
The reason for the quick expansion of Somali pirates was a combination of various factors.
Firstly, piracy for ransom has become a well-organized business in East Africa, and the
high level involvement of the local community and even government prevented the
punishment of piratical activities. Although there is no recorded formal rule regarding how
Somali pirates divide the profits, a UN report reveals the typical pattern of ransom
distribution: “the pirates involved in the actual hijacking receive only 30% of the ransom,
out of which they must cover their expenses. The armed groups who control the territory
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where the pirates are based may claim perhaps 10% as a tax, and elders and local officials
command a similar share. The financier of the operation may take 20% as interest on the
funds advanced, with a full sponsor claiming perhaps 30%.”59 Pirates even started raising
fund by establishing pirate stock exchange in Harardheere in 2009, where the pirates
accepted public investment in forms of cash, weapon or actual participation in the attacks
and distributed ransoms to investors.60
Secondly, modern technology has enabled pirates to sail on much broader area on the sea,
which makes it difficult to track their locations and rescues ship under attack in time.
Somali pirates usually combine the strength of large mothership and small skiff. In most
situations, the pirates launch the attack on the high seas during daytime, especially in the
early hours. Although pirates attack directly from skiffs are easy to maneuver and difficult
to be spotted from distance, the skiffs carried by motherships can go as far as 80 kilometers
from coast. In the year 2005, the activity of Somali pirates was confined to the territorial
sea around Somali coastline and the mouth of Gulf of Aden. However its operating area
has been expanding ever since then, and no longer confined to the Gulf of Aden. In 2010,
reached as far as large portion of Arabic Sea and Bombay, the most important port of India.
So even after the Somali area is heavily patrolled, the pirates could still operate several
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hundred miles out to sea in the Indian Ocean for easy prey.61 It was estimated by US Navy
that it would require at least 50 navy vessels to patrol the entire Indian Ocean.
Thirdly, most piracy cases in East Africa occurred in Gulf of Aden, which is an
unavoidable point if the ship takes the route of Red Sea and the Suez Canal to enter
Mediterranean and Pacific Ocean from Indian Ocean. Actually most ships take this route
regardless of the risk and warning of IMO because they need to otherwise detour the Cape
of Good Hope, adding approximately 2,700 miles to a single voyage and additional fuel
cost of $3.5 million annually.62 In other words, it increases the annual operating cost of the
vessel by reducing the delivery capacity for the ship from about six round-trip voyages to
five voyages, or a drop of about 26 percent.63
Fourthly, Somalia is an impoverished country with a large population, barren resources,
and a long coastline along Gulf of Aden64. These factors contribute to the flourish of
Somali piracy. Somalia entered into stateless status with the fall of Siad Barre’s
government in 1991. This status lasted until 2006 when the Transitional Federal
Government was established65. But the local condition is still not quite stable. TFG’s
control has been constantly challenged by groups such as the Islamic militia Al-Shabbab.
Many of the pirates were originally fisherman unified to defend against illegal fishing by
61
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intruders from other countries, and gradually developed to attack commercial vessel for a
better living. The pirate business is risky but lucrative. The annual income of a normal
local residence is estimated to be $60066, while an average pirate could earn $33,000$79,000 a year67.
Lastly, illegal waste dumping by Asian and European corporations in seas surrounding
East Africa also aggregated the activities of Somali pirates. According to Nick Nuttall, a
UNEP spokesman, the dumping of hazardous waste in Somalia can cost as little as $2.50 a
ton, while disposing of that same waste in Europe can cost $250 a ton.68 On the one hand,
proper notice and help from international community is deficient. Although EU signatories
and 168 other countries have signed the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal69, no government has
claimed responsibility for these waste-dumping actions, and the conduct continues to be
carried out by private corporations. On the other hand, not merely lacking the ability to
control the dumping, the truth is the prior Somali government traded the right to dump
waste at very low price since 1990s, which is one of the causes for the country’s civil war.
All kinds of chemical, hospital and industry waste has been dumped into Somali coastal
waters, not only affecting Somali fishing but also sickening local population as in the 2004
tsunami which washed ashore the wastes. In the case of piracy hijacking of MV Faina, a
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Ukrainian ship carrying tanks and military hardware, the pirates accused the European
companies for dumping waste in the past 20 years and that the $8 million ransom would be
used to cleaning up the waste.70
The establishment of regional cooperation and maritime security organization in East
Africa area has gone through much debate as to whether to use existing regional
organization such as the Intergovernmental Authority for Development, the East African
Community, the South African Development Community or the African Union or to build
a separate organization. 71 Eventually the latter idea was adopted, and the structure of
Djibouti Code of Conduct Concerning the Repression of Piracy and Armed Robbery
against Ships in the Western Indian Ocean and the Gulf of Aden and the Red Sea areas
process (DCoC) proposed by the IMO started to operate in 2009.72 DCoC is composed of
four documents, which aim to establish cooperation among African countries, construct
three Information Sharing Centers (ISC) in Sana’a (Yemen), Mombasa (Kenya) and Dar es
Salaam (Tanzania), and enhance joint training of maritime security forces in Djibouti
Regional Training Center. Although DCoC has no binding effect so far,73 much has been
achieved with regard to information sharing, review of national legislation, and training of
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coastal guards.74 However, the scope of future cooperation is questionable for the reason of
weak underlying consensus among African countries. Successful examples of prior
regional cooperation are rare in this area because of unsettled disputes. Another problem is
that there is no political oversight body within DCoC, and the relationship between DCoC
and other existing regional organizations is uncertain.
The UN has issued Resolution 1838 giving authority for military vessels to be operated in
Somalia territorial sea and to use “the means necessary” to repress any act of piracy. The
shipping community can be forgiven a certain sense of frustration on the basis that a
similar response six months earlier might have nipped this in the bud before it reached the
serious proportions of today. One important factor complicating the control of pirates in
this area is that there is no established government in Somali.75 As a result, if the pirates
are not arrested on site by a flag state, it would be difficult to prosecute them later. 76
Although the number of reported cases in Somali area has been reduced from more than
500 cases in 2010 to less than 200 cases in 201277, and the amount dropped by 80% in
2012 and continued to drop in 2013,78 there are reports showing that pirates in other areas
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are picking up this pattern.79 Recently, pirates from Western Africa have also held crews
for ransom, which is relatively rare but shows the prospect to increase.80
C. West Africa
Piracy in West Africa area became a global concern again in 2011, and quickly reached a
world high in 2012.81 The targets of West African pirates are the tanker ships passing
through Gulf of Guinea82. Although their main pattern of attack is looting crude oil and
refined petroleum from the ship for resale83, they also hold crews for ransom, which
become more and more common since 2013. Most piracy attacks in this area happens
around Nigeria, a country that contains half of the population and contributes more than
half of the regional GDP with its rich oil resources84. Although Nigeria has a functioning
government, it is indecisive in fighting piracy. Piracy appearing in country without
functioning government such as Somalia are faced with the problem that there is no valid
jurisdiction and efficient forum to prosecute the pirates. For Countries with wellestablished but reluctant governments have a bigger problem,85 as it would violate the
79
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country’s sovereignty if other countries take action in territorial sea without UN
authorization.
Piracy flourishes from poverty and political instability. Many of pirate infested countries
rely on exporting crude oil or are important ports for cargo supplying countries, and trade
tax constitutes a significant part of national income. Once listed by the UK marine
insurance market as a specified war risk category or warned by international organizations,
many shipping companies reschedule shipping routes to avoid piracy risk and raised
insurance premiums, which, in turn, adversely impact local economic conditions.86 In
addition, the drilling of oil has created environmental hazards for fishery and agriculture,
which further harms the economic well-being of local people.
Regional cooperation to create an integrated coastguard network for the general purpose of
protecting local stability and the environment has been reached in 2008 through
Memorandum of Understanding on the establishment a sub-regional integrated Coast
Guard Function Network prompted by IMO and the Maritime Organization of West and
Central Africa (MOWCA),87 which now has 15 signatories. To carry out the MoU, Code
of Conduct concerning the repression of piracy, armed robbery against ships, and illicit
maritime activity in west and central Africa was signed by 22 states on June 2013.88 This
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code of conduct resembles the Djibouti Code of Conduct but applies to wider scope of
crimes or illegal activities at sea.89 But no specific regional monitoring and reporting
organization has been established like ReCAAP in Southeast Asian despite regional bodies
such as the Economic Community of West African States (ECOWAS) and the Economic
Community of Central African States (ECCAS)’s efforts. This is largely due to the
insufficiency of funding, coordination and enforcement.
D. South America
The Caribbean was once a significant area of piratical activity from 1650 to the mid1720s90 as a result of the European colonial development and cross-Atlantic maritime trade.
The Caribbean area is not a big issue for international trade and safety nowadays either in
terms of number of cases or amount of losses. According to the ICC piracy report, there
was no case of piracy attack in the first quarter of 201491.
Comparison of attack in different regions

Place of attack

Southeast Asia East Africa

West Africa

Mostly in
territorial sea

both in territorial sea and on the
high seas (most commonly occur
near ports while vessels queue
outside of the port or undergo
ship-to-ship cargo transfers92)

Mostly on high Sea
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Have local
government

yes

Stateless from 1991 yes
to 2006; Transitional
Government from
2006 to 20, August,
2012

Purpose of
attack

Non-political

Political and Nonpolitical

Non-political

Ransom

Crude oil; Small proportion for
Ransom

Object of attack Cargo and ship
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II. INFLUENCE OF MODERN PIRACY
Better equipped than ever and with the new trend of piracy by hijacking, modern pirates
impose more harm and costs on the international community and industry than their
predecessors. The public interest seeks to eliminate crime at the expense of sacrificing the
short term interests of private parties, which would render the latter interests subject to a
secondary harm from their own country and international community.
A. Violations of Human Rights
Piracy attacks of hijackings not only become nightmares to seafarers and their families, but
also prevent the transportation of humanitarian assistance to impoverished regions in
Africa.
Piracy attacks are always accompanied by violence, which poses a great threat to the safety
of navigation and the life of passengers and seamen. It was reported by the Economist that
the Somali pirates hijacked 1,181 hostages in 2010, and held them for ransom for an
average period of 6 months. According to IMO report, Somali pirates hijacked 49 ships,
which accounted for 92% of all the ships hijacked in the world, with 1,016 people held as
hostage. As of the end of 2010, there were still 28 ships and 638 people under the control
of Somali pirates. In 2012, there were 1,817 pirate attacks in West and East Africa, with a
total 985 sailors (including 240 hostage remaining from 2010 and 2011) held as hostage
for ransom.93
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Type of violence to crew 2003-201394
Type of 2007
violence

2008

2009

2010

2011

2012

2013

Killed

5

11

10

8

8

6

1

Injured

35

32

69

37

42

28

21

Missing

3

21

8

0

0

0

1

Ransom

N/A

0

12

27

10

26

36

Hostage

292

889

1050

1174

802

585

304

Pirates classify seafarers into either an A or a B class item according to the owner and
nationality of the ship.95 An A class is for western seamen working on ships of wealthier
shipowner, who usually insure both seaman and vessel with large insurance company.
Their ransoms could be quickly collected. The situation is less optimistic for Class B
seafarers, mostly Burmese, Yemenis, Filipinos and Indians. Without support from home
states either by deploying navy or the exertion of strong diplomatic pressure, they are
treated worse. The pirates had also killed the kidnapped seamen if the pirates felt
threatened. In 2011, during the US’s attempt to rescue 4 kidnapped US citizens, pirates
killed them declaring that any further attempt to rescue would cause more hostages to be
killed.96 Though this kind of brutal and shocking action is rare, the abuse of their captives
is not something new, and there is a prediction that abuse and torture may be used more
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frequently as an additional leverage in ransom negotiation.97 For example, in 2007, one
seaman from the hijacked ship MV Qingfeng was killed because the shipowner didn’t
agree with the pirates on the amount of ransom.98 According to the data reported to IMB
upon the seafarers’ release, all the seafarers held as hostage suffered “regular threats of
physical violence, continuous psychological stress and abuse, confinement, loss of privacy,
and loss of self-esteem”. And the percentage of hostages actually experience physical
abuse has increased from 50% to 100%. Led by IMO, a non-governmental organization
Save Our Seafarers was established in March 2011, for the purpose of “raising political
and media awareness about the scourge of Somali piracy”. And the international
community has employed all efforts to rescue kidnapped crew for humanitarian reasons,
even including using naval force.
Piracy directly and indirectly impedes the humanitarian assistant to Africa. Drought,
disease and conflicts together with piracy, increase importing expenses and decrease
exports. This has caused 16 million people in the region to rely on delivery of relief aid for
a living.99 It is estimated by the African Development Bank (AfDB) that about 80%-90%
of food aid arrives by sea in Somali area, and piratical activity has forced relief agencies to
use aircraft or less convenient ports that lengthen delivery time.100 Somali piracy has also
influenced other African countries. Kenya and Tanzania are the two typical countries that
don’t experience as frequent piracy from their own countries but are affected by Somali
pirates since Somali pirates are roaming further to avoid navy patrol along domestic
97
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coastline.101 Pirates make no difference in attacking and hijacking vessels regardless of
whether a vessel is sending humanitarian assistance. The Horn of Africa is now facing the
worst humanitarian crisis since 1984.102
B. Economic cost
Humanitarian concerns aside, piracy also significantly influence global maritime
transportation, international trade and tourism. It is suggested by the One Earth Future
Foundation that the annual cost of piracy is between $5.7 and $6.1 billion.103 It is
suggested that there are both direct costs (insurance, re-routing, naval support, legal
proceedings, and piracy deterrence organization), and secondary costs (regional trade, food
price inflation and reduced foreign revenue).104 22,000 ships transit through the Gulf of
Aden each year, and keeping that waterway free of obstructions is vital.105 Somali pirates
usually charge 2 million dollars for each crew and ship106, and it has been estimated that
the total ransom collected by Somali Pirates in 2011 was as high as 159.62 million dollars;
the modern pattern of piracy brings invisible costs to the shipping industry other than the
damage to ship and ransom payment. In case of hijacking for ransom, if the cost of

101

Nincic, supra note 50.
Horn of Africa crisis, World Food Programme regional alert, 3 February 2009, http://www.wfp.org
103
http://oceansbeyondpiracy.org/publications/economic-cost-somali-piracy-2012, This figure reflects a
drop in the cost of piracy to the global community of around $850 million, or 12.6% from 2011. There may
be differences between the numbers given by different organizations, which is because the items accounted
into economic costs by each calculator are different.
104
BELLISH, supra note 78
105
Ince & Co., Piracy off Aden and Somalia: an Overview of Legal Issues, HG.ORG LEGAL RESOURCES,
http://www.hg.org/article.asp?id=6249.
106
McIntyre, surpa note 66.
102

47

negotiation and other fees107 are taken into consideration, the actual cost to redeem ship
and crew is double the price of ransom108.
Most components of the maritime industry are affected by piracy.109 2008 saw freight
insurance rise by 10 times for ships taking the route of Gulf of Aden. Although marine
insurance companies would benefit from the incident by raising insurance rate110, in the
long run the adverse effect on the insured would reflect on marine insurance. The expense
for transportation has also risen. To guarantee the safety of ships and seamen, shipowers
either change routes or hire private security guards if permitted by law, which all increase
costs. 111
Piratical activity directly or indirectly also influences international oil price. News of the
pirate attacks raises crude oil prices on global markets. One typical example is MV Sirius
Star. When news of the hijacking was released, the price of oil to jumped by more than $1
a barrel. 112
Finally, from the perspective of macroeconomics, piracy affects countries and their
neighbors suffer from loss of foreign investment. Kenya, for example, was estimated to
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$139 billion revenue as a result of piracy.113 By the same token, news of pirates holding
tourists or crews as hostages adversely effects potential tourists’ choice of destination. It
was reported that the threat of piracy has led to reduced cruise ships in the island countries
of Mauritius and Seychelles and Kenya.114
C. Environmental Hazards
Piracy attacks pose significant potential for marine environment disaster. Although there is
no reported case of piracy attack triggered pollution, the hazard is imminent and deserves
attention, especially in the West and East Africa areas, where oil tankers are targeted. In
cases of hijacking crews for ransom, most of the vessels are abandoned or improperly
anchored or anchored at places without careful deliberation of the weather and water
condition.115 Somali pirates have successfully ransomed four very large crude carrier
(VLCC) until now116, and the case of MV Sirius Star has drawn the most attention from
international community because it is the largest ship captured by pirates. MV Sirius Star
is one of Vela’s 19 VLCCs, with a length of 330m (1,080 ft) and a capacity of 2.2 million
barrels (350,000 m3).117 At the time of the attack, it was fully loaded with oil. Compared
with the oil spill disaster of Torrey Canyon in 1967, the tonnage of the oil tanker was
originally 60,000 tons and was later enlarged to 120,000 tons, which is still much smaller
than the modern VLCC. About 50 miles (80 km) of French and 120 miles (190 km) of
113
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Cornish coast were contaminated in the accident, and the effects on wildlife continue to the
present.118 The extent of harm would be hard to predict should any of the hijacked VLCC
drift away and become stranded. Even traditional ways of pirate attacks aimed at taking
possession of ship, the possibility of an oil spill is even higher due to the use of modern
weapons. According to IMO 2012 Annual Piracy Report, there were even 6 cases using
Rocket-propelled grenades,119 not to mention guns like riffles, AK47 or even cannons. 120
Pirates are not reluctant to use automatic weapons. To the contrary, shooting at a merchant
ship’s pilot house is frequently used to force them to stop.121
III. CURRENT SOLUTIONS FOR PIRACY PROBLEM
Although the number of Somali piracy cases has been declining continuously since 2012,
the total number of piracy cases worldwide is still high. Rampant piracy has caused
neighboring countries and the international community various problems, and the
international community continues to search for an effective way to punish pirates and
mitigate the loss to private interests.
A. Solutions from public sector
United Nations Security Council Resolutions (UNSCR) 1816, 1838, 1846, 1851, 1897,
1918, 1950, 1976, 2015 have authorized the international community to take action against
Somali pirates in Somali territorial sea and on land. Although practice shows that use of

118

Patrick Barkham, Oil spills: Legacy of the Torrey Canyon, GUARDIAN, (Jun. 24, 2010),
http://www.theguardian.com/environment/2010/jun/24/torrey-canyon-oil-spill-deepwater-bp,
119
REPORTS ON ACTS OF PIRACY AND ARMED ROBBERY AGAINST SHIPS ANNUAL REPORT, supra note 45, at
annex 2
120
Id.
121
JAMES A. WOMBWELL, THE LONG WAR AGAINST PIRACY: HISTORICAL TRENDS (2010).

50

military force and navy portal has been proven to be effective in many cases, it has various
problems. One problem is that the use of force aggravates the grade of violence and
resistance, and can ever trigger revenging acts. For example, two Somali pirates swore to
take revenge against U.S. ships after the U.S. military killed three pirates to free a U.S.
ship Maersk Alabama and the hostage.122 The other problem is that the catch and release
has partially set off the effort of navy patrolling, which has attracted a lot attention from
international community.123 Before modern time, pirates were treated as combatants
engaged in a war, and law of the nations permitted the captor to execute pirates on the
spot.124 However, contemporary international human rights law, such as Article 10 of the
Universal Declaration of Human Rights and Article 6 of Convention for the Protection of
Human Rights and Fundamental Freedoms, forbids executing pirates without a fair trial.125
Because the arresting countries could no longer execute the pirates on spot, and they are
unable or unwilling to take the pirates back to their countries for prosecution, pirates were
frequently released after disarmed.
Regional cooperation is another important aspect of the international counter-piracy
campaign, which includes reaching bilateral treaties, multilateral treaties, and establishing
information sharing centers. The ReCAAP has provided a successful model to suppress
piracy through multilateral arrangement, however there is a fundamental difference
122
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between ReCAAP and DCoC. Even though most East African countries have joined the
DCoC, progress to reaching an effective level of cooperation is much slower than
ReCAAP. First, ReCAAP is an intergovernmental agreement, and binding on the
signatories. While the IMO intended that local countries could reach an agreement to turn
DCoC into a legally binding agreement within two years after the adoption of the Code, it
still remain non-binding. Second, implementation and operational funds also rely on the
international community. The ReCCAP has stable funding, leadership and security from
wealthy cargo states in the region like Japan and Singapore, while the major oil exporting
states in Africa are reluctant to contribute to the funds that helps to maintain DCoC regime.
Third, to reach effective regional cooperation in the region, an overall improvement of the
economy condition and maintain a stable political condition is needed. Poverty and weak
government means there are fewer recourses to maintain coast guard or navy, and some
coastal officials collaborated with pirates for their own benefits.
Figure shows that major shipping countries are the ones that suffered most from piracyrelated activities. Countries that actually own and operate ships (for example, Germany and
Singapore) are faced with more severe losses. In 2011, there were 65 pirate attacks
committed against ships operated by Singapore shipowners, accounting for 14.8% of the
total cases during that year. German shipowners ranked second, with 64 cases, which is
14.6% of the total cases, followed by Greece ’s 13.2%, China Hong Kong’s 6.15% and
Japan’s 4.56%. From the perspective of ship registration country, the ships registered in
Panama, Libya, the Marshall islands encountered most piracy attacks, which accounted for
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16.2%, 13% and 10.25% of total attacks respectively.126 None of the coastal countries
where the pirates are from or that have territorial jurisdiction over the sea where attacks
take place suffer as great loss as the major shipping countries, which accounts for another
reason why in many cases, coastal countries in the piracy infested areas are reluctant to
combat piracy.
B. Solutions from Private Sector
Most shipping companies are reluctant to re-route or increase speed, which significantly
raises expenditures and cuts profits. Instead, the hiring of private security guard is
welcomed by the shipowners. And most shipowners would rather pay ransom or buy
Kidnap and Ransom insurance than increase speed and re-route.
Hiring armed private security guard or equipping a ship with weapons has proved to be
efficient in repelling pirate attacks. But there is genuine concern that innocent fishermen
might be mistaken for pirates and get killed. Moreover, it is uncertain whether and in what
circumstances armed private security guard or equipping a ship with weapons is legal,127
and which law should be applied to determine the legality128. There is a long way to go
before an international agreement on employing private security is reached. Although there
is controversy regarding the private possession of weapons, the alternative measure of
126
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providing seamen with better anti-piracy training (maybe in accordance with Best
Management Practice) is recommended by the IMO and supported by the private sector.
The legality of paying ransom to pirates is relatively less controversial compared with the
issue of armed private guard, and currently, no country has strict ban against piracy ransom
payment. According to the above table, the expense of ransom payment ranks as the
second smallest amount, and the efficiency of ransom has been proved in most cases,129 i.e.,
the Somali pirates immediately released the hostage and ship after they received the
ransom. The debate on the legitimacy and allocation of piracy ransom payment has always
been a headache for shipowners, insurers and governments. On the one hand the
government is concerned that ransoms support terrorism and threaten the safety of citizens
and international commerce in the long run. Admitting the legitimacy of ransom payment
would also encourage more impoverished people to engage in piracy. On the other hand,
maritime industry practitioners assert that paying ransom is the only effective tool
available once a ship has been hijacked. A large number of cases prove that paying ransom
guarantees peaceful release and minimizes the risk of escalated violence, revenue liability,
and environmental disaster. Whether the payment of piracy ransom is illegal is significant
in private party’s decision to pay ransom, which would probably render them a supporter
of the terrorism and subject them to a large amount of penalty. The relevant legal issues
about piracy ransom payment will be discussed in Chapter Five.
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IV. CONCLUSION
Pirates in the 21st century are more dangerous and more difficult to combat compared with
pirates in ancient time. Statistics provided by Ocean Beyond Piracy shows that much more
money was spent on short-term solutions such as military operations, private security, and
increasing the speed of ship than long-term solutions in the past few years.130 Short-term
solutions are case specific and non-reoccurring. Although indispensable in cases of
emergency, short-term solutions do not contribute to the long-term goal of eliminating
piracy. Coupled with the decrease in attacks, it is time that international community seeks
a transition from crisis response to a sustainable long-term solution.
As shown by the “catch and release” practice, the value of piracy prosecution and
improving piracy related law has been underestimated. Judicial punishment is an important
part of international cooperation in combating piracy. Criminal punishment of piracy
serves two primary purposes – deterrence and retribution. Although piracy prosecution
cannot eliminate future piracy, the punishment of pirates deters and reforms the potential
perpetrators (by giving potential offenders prudential reason to obey the law or modifying
offenders’ dispositions that they will in future willingly obey the law).131 More importantly,
piracy trial is needed to communicate to the victims that the crime committed against them
was punished. In addition, without piracy prosecution and judicial punishment, the efforts
of navy portal will be partially compromised. Not only is public law, private law also
important in protecting private interests (personal and commercial) that it reallocates the
risk and damage of piracy to various parties in accordance with natural justice and
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equity.132 As we shall see in the following chapters, the current piracy-related legal
framework has various deficiencies in dealing with pirates in the 21st century both on the
public law side and on the private law side.
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CHAPTER THREE: PIRACY UNDER INTERNATIONAL LAW
Piracy under customary international law is the oldest international offense.133 Prior to the
twentieth century, countries followed customary international law to deal with piracy jure
gentium. One shortcoming of customary international law is that customary law is always
evolving, and it takes longer for customary international law to clarify. The content of
customary international law may not always be clear enough for the international
community to follow. Jus scriptum has the positive functions of clarity and certainty,
systematization of law, and enabling the reform of law when the pre-existing custom law
on a subject has proved to be deficient.134 In the twentieth century, the League of Nations
started the progressive codification of international law.
The codification of customary international law regarding piracy went through four
significant phases. In 1924, a sub-committee of the League of Nations elaborated a draft
treaty on piracy (the so-called Mastuda Draft).135 Although this draft treaty was not
further pursued, it identified the issues as being ripe for codification and prompted the
faculty of the Harvard Law School to initiate their own research project, which became
the Harvard Draft Convention on Piracy. The Harvard Draft Convention on Piracy
contains both a report that sets out piracy laws in various countries of the time, and a
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report summarizing the doctrinal debate on piracy in 1932.136 The 1958 Convention on
the High Seas (HSC) is the earliest treaty law that codified customary law on piracy,
which is based on article 38 to 48 of International Law Commission’s (ILC) 1956 Draft
Articles on the law of the sea.137 The ILC report to a large extent endorsed the findings of
the Harvard research project.138 Based on HSC, 1982 United Nations Convention on the
Law of Sea (UNCLOS) provided a more comprehensive framework for fighting piracy.
In the process of codifying piracy related customary international law, universal
jurisdiction was the most certain rule,139 and countries argued only over its
implementation. The most disputed issue was the definition of piracy, and it was
identified in the Harvard Draft Convention as “chaos of expert opinion”.140 As indicated
in many piracy related Security Council Resolutions, UNCLOS is the prevailing treaty
regime on piracy in fighting contemporary piracy.141 However, UNCLOS exhibits a
number of deficiencies in addressing modern piracy problems.
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I. OVERVIEW OF INTERNATIONAL LEGISLATION ON PIRACY IN THE MODERN AGE
A. Conventions that codify customary international law against piracy
1. 1958 Geneva Conventions on the High Seas
Geneva Conventions on the High Seas was the first venue where the international
community agreed on comprehensive international statutory provisions on piracy.
International law legislation on the high seas began after World War II. In April 1958, the
United Nations held the first United Nations Conference on the Law of the Sea
(UNCLOS I), and piracy issues did not receive much attention. HSC adopted most of the
draft articles in the Report of the Sub-Committee of the League of Nations Committee of
Experts for the Progressive Codification of International law, which contain merely six
provisions for piracy. Article 14 to Article 21 provide the definition of piracy,
enforcement tools and the requirement that signatories cooperate in combating piracy.142
It contributes to the international consensus on the nature and scope of international
piracy, and also reflects customary international law. HSC went into force on December
30, 1962, and it has 63 parties as of November 2015. The 1982 United Nations
Convention on the Law of the Sea essentially followed HSC on piracy issues without
major modification, and will be discussed in detail in the following section.
2. 1982 United Nations Convention on the Law of the Sea
The United Nations Convention on the Law of the Sea (UNCLOS) is the product of the
third United Nations Conference on the Law of the Sea, which took nine years to discuss
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and modify.143

The UN has hosted three International Conventions on the Sea since

its establishment. The UNCLOS I was held from February 24, 1958, to April 24, 1958,
and the UNCLOS II was held from March 17, 1960 to April 26, 1960. The UNCLOS III,
the longest of the three conventions, began on December 3, 1973 and ended on April 30,
1982, during which the fifteenth meetings were held. It was opened for signature in 1982
and came into force in 1994 after Guyana became the sixtieth nation to sign the treaty.144
The primary purpose for promulgating the 1982 UNCLOS was to remedy the
inadequacies of the 1958 Geneva Conventions on the High Seas. The 1958 Convention
had been unable to resolve new disputes arising from technology development in
exploring for and using marine resources. It also discouraged developing coastal
countries from marine exploration because of its weaknesses in protecting national
sovereignty and sea power.
As a conference that influenced global interests, UNCLOS III drew worldwide attention,
with 168 sovereign states and UN divisions sending representatives to the conference.
The UNCLOS shows the wisdom of balancing the interests of different groups. The
participating nations can be organized by the following regions: Latin America; Africa;
Asia; Western Europe; Eastern Europe; and the Arab Middle East. Alternatively, the
attending states could be divided into Group of 77 (G77), Coastal States Group (CSG)
and Land-Locked, the Group of Five and Geographically Disadvantaged States Group
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(LLGDS Group) based on other influential factors.145 As one country may belong to
several interest groups, and there was great inconsistency among different interest groups,
UNCLOS III adopted the “overall package deal approach” as a special technique of
trade-offs between different areas of bargaining.146
The European Union and 167 nations have ratified, acceded to, or succeeded to, the
convention as of 3 October 2014,147 accounting for more than three quarters of the
countries in attendance. Although UNCLOS is not a convention specifically for piracy, it
established a relatively clear framework to deal with piracy on the high seas, and is by far
the most universally applicable system of international statutory law adopted by the
majority of countries and recognized in UN resolutions.
UNCLOS is “A Constitution for the Oceans”, in the words of Tommy T.B. Koh,
President of the Third United Nations Conference on the Law of the Sea. Containing 17
parts and 9 annexes, for a total of 446 articles, it is the most comprehensive convention
on ocean-related issues. As mentioned previously, UNCLOS generally mirrors the
provisions of HSC on the matter of piracy. Articles 100 to 107 of UNCLOS regulate on
piracy. UNCLOS requires that all states cooperate, to the fullest possible extent, to
suppress piracy.148 It also empowers all states with universal jurisdiction on the high seas
to seize pirate ships and aircrafts, or ships or aircrafts taken by piracy and under the
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control of pirates149 as well as the right to board any ships suspected of being engaged in
piracy.150
However, with the introduction of new measurements of territorial seas in UNCLOS, the
provisions on piracy issues borrowed from HSC could no longer fit perfectly with the
system of international laws of the sea. Except for the influence of new legal regimes,
UNCLOS’s anti-piracy provisions themselves pose other problems. The inadequacies of
UNCLOS anti-piracy provisions to address and fight modern piracy will be discussed in
detail in the following sections of this dissertation.
3. Relation of customary international law and treaty law
Treaties and customary international law are both important sources of international law.
Customary international law can be established by showing (1) widespread and consistent
state practice and (2) opinio juris (a general recognition that a rule of law or legal
obligation is involved). The very first question on the relation between international
customary piracy law and piracy treaty is whether customary international law has been
completely replaced by treaties. Many scholars are of the opinion that the international
law on piracy is a mixture of treaties and established or emerging customary international
law, the customary law having developed over centuries. Greig D.W was of the opinion
that “insofar as the Convention is based upon the extent to which general agreement
could be reached, it is not an exhaustive charter of maritime law.”151 Samuel Pyeatt
Menfee was of a similar opinion on the grounds that treaty law only codifies part of the
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customary law, and customary law is still in effect in cases such as those involving
insurgents and terrorist attacks. The difference is that it is not as clear as piracy in treaty
law with respect to jurisdiction.152 The positions of the treaty and customary international
law are equivalent. States may abrogate a customary rule by concluding a treaty; the
treaty may again be modified by new customary law.153 Customary international law on
piracy is still developing, despite the codification by HSC and UNCLOS.
Generally speaking, with regard to states that are not signatories to a particular treaty, the
treaty is not binding. However, if a new rule set out in a treaty is followed in the practice
of non-signatories, it can lead to the evolution of a customary rule between such nonsignatories, and between non-signatories and signatories.154 In any circumstance, states
are bound by customary international law, no matter if they are signatories or not to the
treaty of the same subject matter. In the case of UNCLOS, although it includes elements
of progressive development, it is widely deemed as authoritative codification of
customary international law. Non-signatories such as the United States have expressly
admitted UNLCOS as codification of customary international law, and thus committed
itself to abiding by its principles.
B. UN Security Council Resolutions
UNCLOS refrains from empowering signatories with the right to arrest and prosecute
pirates in another country’s territorial seas, leaving this issue a matter of domestic law.
As discussed above, this convention was simply a compromise yielding to states’
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concerns with their individual sovereignty, which does not necessarily make it a rule on
sound ground under international law. In cases where the coastal state lacks the power to
perform its duty, there is nothing other states can do, considering the limitations of
UNCLOS.
This situation actually occurred when the Somali government was not competent to fight
or arrest pirates, which is the case with many Southeast Asia States along Strait of
Malacca. From the years 2008 to 2013, the United Nations Security Council has passed
16 resolutions on Somali piracy,155 nine of which have been adopted under Chapter VII
of United Nations Chapter.156 In 2008, UNSCR 1816 first authorized all states to “enter
the territorial sea of Somalia for the purpose of repressing acts of piracy and armed
robbery at sea” and use “all necessary means to repress acts of piracy and armed
robbery.”157 Such authorization is based on the Somali Transitional Government’s
consent,158 and the Security Council has expressly stated that there is no intention to
establish customary international law through these resolutions.159
This shows that the international community does not intend to change the current
UNCLOS scheme, and in fact the authorization to enter territorial seas and use all
necessary means will cause too much interference on a state’s sovereignty if applied in
155
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general conditions of piracy. In terms of the cases in a specific region, the validity of the
UN authorization could be extended with other resolutions. For example, the six-month
validity of UNSCR 1816 has been extended many times since 2008. S.C. Res. 1816 has
been extended by S.C. Res. 1846, 1851, 1950, 2077 and 2015. All these resolutions have
been recalled by resolution 2184 in 2014. Although UNSCR lacks long-term viability, it
is a good way to avoid sovereign disputes over the use of military force in another state’s
territory.
C. Anti-Terrorism Conventions
1. Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation
After the 1985 Achille Lauro incident (the case will be discussed in detail in the
following section), the international community reached a consensus that the leeway
deliberately left in UNCLOS had rendered the international community unable to punish
the various types of violent attacks at sea, and accordingly, that it was time to promulgate
a supplemental convention. At the urging of the UN General Assembly, IMO sponsored
the establishment of the SUA Convention. In 1986, IMO accepted the proposal,
introduced jointly by Austria, Egypt and Italy, to establish a special committee for a
convention aiming at suppressing violence at sea. The terms of the SUA Convention were
finalized and opened for signature in March 1988. As of 2015, the Convention had 164
state parties, which collectively represent 94.5 per cent of the gross tonnage of the
world’s merchant fleet. Thus, the SUA Convention is an important supplement to
UNCLOS in cases of armed robbery against ships.
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The SUA Convention redefines violence at sea using the term of “unlawful act against
the safety of maritime navigation”, and contains interpretations of what constitutes an
“unlawful act” under this convention. Although the Convention does not use the term
“piracy”, the punishable activities listed in its Article 3 include piracy-related acts.
The SUA Convention also contains a provision governing issues of jurisdiction. Notably,
it has a broader geographic scope than UNCLOS. Pursuant to Article 4 of the SUA
Convention, except for the high seas, it also applies “when the offender or the alleged
offender is found in the territory of a State Party other than the State referred to in
paragraph 1.” As such, UNCLOS applies only to piracy attacks on the high seas, while
the SUA Convention applies to both the high seas and territorial seas of a signatory. The
SUA Convention introduces the principle of “prosecution or extradition”. It also provides
general guidelines (in the form of compulsory principles) to enhance international and
regional cooperation, relieve shipowners’ burden in assisting investigation, and expedite
the extradition procedure.
2. International Convention against the Taking of Hostages
The practice of taking hostages for ransom, as adopted by Somali pirates, varies
significantly from traditional acts of piracy. Although this form of piracy first appeared in
ancient Rome, it had been discarded by pirates over the following millennium, and
UNCLOS did not specifically recognize it as an act of piracy. In the current international
legal regime, laws regarding piracy and hostage-taking developed as separate branches of
law. The offense of hostage-taking is governed by the International Convention against
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the Taking of Hostages (hereafter “Hostage Convention”160), which had 174 signatories
in 2015.
The Hostage Convention defines the offense of hostage-taking as an act or attempt to
“seize or detain and threaten to kill, to injure or to continue to detain another person in
order to compel a third party, namely, a state, an international intergovernmental
organization, a natural or juridical person, or a group of persons, to do or abstain from
doing any act as an explicit or implicit condition for the release of the hostage.” The
Hostage Convention applies to the pirates’ act of taking hostages for ransom. However,
there is no pirate accused under this Convention, and this Convention was not mentioned
in any anti-piracy UN resolution. It should be noted that Somalia is not a signatory or
party to the Hostage Convention; as such, it is probably why the Convention did not play
a useful role in countering Somali piracy.
II. ANALYSIS OF PIRACY IN INTERNATIONAL LAW
A. Definition of Piracy
The definition of piracy is important for the prosecution and punishment of pirates. It
determines whether universal jurisdiction and other international law provisions may
apply. The definition is also central in determining whether a particular act of piracy is
tantamount to terrorism, and by extension, whether piracy ransom payment is illegal in
certain circumstances, as well as whether the authorizations by UN resolutions apply. In
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addition, different definitions of piracy in private law also affect insurers and other
commercial interests. Domestic law related issues will be discussed in the next chapter.
1. Definition of piracy in UNCLOS
The HSC convention first provided a relatively satisfying definition for piracy under
international law, and the UNCLOS definition mirrors that of HSC. More than 160
countries have signed UNCLOS, including Somalia. As indicated above, most of the
contents of UNCLOS are considered as codification of customary international law,
despite the absence of some significant states as signatories (for example, Iran and the
United States).161 UNCLOS is widely recognized as an important source of anti-piracy
law by the international community.162 The following section will analyze the UNCLOS
definition of piracy.
Article 101 of UNCLOS provides the following definition:
Piracy consists of any of the following acts:
(a) any illegal acts of violence or detention, or any act of depredation, committed
for private ends by the crew or the passengers of a private ship or a private aircraft,
and directed:
(i) on the high seas, against another ship or aircraft, or against persons or
property on board such ship or aircraft;
(ii)against a ship, aircraft, persons or property in a place outside the
jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or of an aircraft
with knowledge of facts making it a pirate ship or aircraft;
161
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(c) any act of inciting or of intentionally facilitating an act described in
subparagraph (a) or (b).
In this article, together with article 103, piracy is defined as illegal acts of violence or
detention committed for private ends by the crew or passengers of a private ship on the
high seas163 against another ship, or against persons or property on board. This definition
excludes acts with political objectives, acts committed within the territorial sea, in port or
internal waters, or acts involving only one ship.164 The definition does not incorporate
territorial waters, on the assumption that each country has related domestic law to arrest
and prosecute pirates appearing in territorial seas.
Even though the definition in UNCLOS is not without its flaws, it is an important step in
international law legislation. It has settled some ongoing debates about piracy under
international law, and is recognized by most legal scholars as a relatively strict definition.
According to the UNCLOS definition, the act of piracy consists of five elements.
(1). A piracy attack must be launched from a private ship or a private aircraft.
Those capable of committing piracy crimes are crew members on board a ship or aircraft,
who manipulate the ship or aircraft as a tool to commit such crime. UNCLOS provides
that only private ships or aircraft are eligible tools for piracy crime, a requirement
originating in customary international law. Scholars of international law agree that there
are two characteristics of piracy under customary international law: first, it is an act
against all states, which means the attack does not focus solely on the crew or a ship of a
163
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certain nationality; second, the act is committed without appropriate authorization by any
state, and thus no state can be held responsible for the act. This feature is regarded as one
of the bases for universal jurisdiction against piracy. As noted by J.W. Boulton, if one is
attacked by a ship or aircraft without authorization, the victim cannot claim compensation
from the flag state, and his only remedy lies in universal jurisdiction, which enables any
state to arrest piracy in a timely manner and bring pirates to justice. 165
As discussed in chapter one, robbery on the sea or violence against other ships committed
by an authorized ship could historically constitute piracy crime. Whether a state can
commit piracy crime was raised during UNCLOS I. Some countries were of the view that
according to the Nyon Agreement, anyone who commits a serious crime at sea should be
considered a pirate, whether they use warships or have state authorization. In 1941,
President Roosevelt declared that Germany had been guilty of “an act of piracy”, and
announced what became known as his “shoot-on-sight” order.166 Roosevelt’s statement,
together with the Washington Naval Treaty and Nyon Agreement, suggested the
possibility of expanding the definition of piracy to include ships with a state’s
authorization. Eventually, however, the UNCLOS draft committee decided that
governmental acts would be excluded from piratical activity. It held that including illegal
activities committed by warships under the rubric of piracy crime would inevitably
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violate the immunity of warships on the high seas and would be “prejudicial to the
interests of the international community.”167
Except for warships, government ships and aircrafts, privateers were also historically
considered to have been authorized by a state. Since the Paris Declaration went into
effect, privateering was abolished, and warships and government ships became the only
kinds of ships with state authorization. “Private ship” is neither a term of art nor defined
in HSC or UNCLOS. Article 102 of UNCLOS and article 16 of HSC to imply that a
private ship means a warship or one otherwise used for governmental purposes. In both
HSC and UNCLOS, warships and government ships were to be excluded from piracy
crimes. Attacks committed by warships and government ships have complete immunity
from prosecution by any jurisdiction other than the flag state. The remedy to attacks by
warships or government ships is that the flag state of the victim ship has to make a formal
protest to the government of the warship. But in the case of crews on warships and
government ships that have mutinied and attacked from government aircraft and ships,
the attack is considered an attack from a private ship and may constitute piracy crime.168
(2). The purpose of attack must be for private ends.
Before HSC, there was no conclusion in customary international law about whether civilwar insurgency should be considered as piracy. The acts of civil-war insurgency have
varying legal status, depending on whether the insurgency group is recognized by the
authority as belligerent. In 1888, the Southern District Court of New York held in the
167
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Ambrose Light case that the attack by the insurgent group purported to be the “United
States of Columbia”, which was without the authorization of a sovereign power (or
belligerent equivalent) and not recognized by any nation at that time, was a piratical act,
and thus the insurgents had committed the crime of piracy.169 The court elaborated that:
From these principles it necessarily follows that in the absence of recognition by
any government of their belligerent rights, insurgents that send out vessels or war
are, in legal contemplation, merely combinations of private persons engaged in
unlawful depredations on the high seas; that they are civilly and criminally
responsible in the tribunals for all their acts of violence; that in blockading ports
which all nations are entitled to enter, they attack the rights of all mankind, and
menace with destruction the lives and property of all who resist their unlawful
acts; that such acts are therefore piratical, and entitle the ships and tribunals of
every nation whose interests are attacked or menaced, to suppress, at their
discretion, such unauthorized warfare by the seizure and confiscation of the
vessels engaged in it.
During an 1877 revolt in Callao, Peru, the British government also considered the rebel
forces as pirates, and declared its right to arrest and attack them under international
law.170 However, in the 1837 Spanish rebellion, the United Kingdom, France and
Germany all took the contrary position. All three governments instructed their navies to
refrain from any intervention, provided that they were not attacked by the rebels’
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vessels.171 One reason for such divergence is that the insurgents usually aimed at a
particular group or nationality, and thus lack the characteristic of “enemy of all
mankind”.172 Moreover, in many cases the distinction between acts committed by
insurgents and the acts of legitimate governments becomes less clear over time, given the
often-complicated international political environment, as well as the possibility that the
insurgent group may itself become the legitimate government at some future time.
The requirement of “for private ends” to define piracy first appeared in the Harvard
Draft, and the original purpose of including this element was to exclude civil-war
insurgency without the authorization of a sovereign power.173 Commentary on Article 3
provides that: “[T]he draft convention excludes from its definition of piracy all cases of
wrongful attacks on persons or property for political ends, whether they are made on
behalf of states, or of recognized belligerent organizations, or of unrecognized
revolutionary bands.”174 The requirement of “for private ends” was kept in both HSC and
UNCLOS, and it caused heated discussion in the matter of piracy during UNCLOS III, as
the Czechoslovakia’s proposal suggested that excluding from the scope of piracy crime
any attacks committed for political ends would cut against the development of
international law, and political piracy should not be excluded.175 The Czech’s proposal
was rejected by 37 votes to 11 (with 1 abstaining).176
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HSC and UNCLOS do not provide a definition of “for private ends”. As mentioned
above, Harvard Draft Convention adopted an interpretation to exclude civil-war
insurgency. Although HSC kept the term of “for private ends” originally used in the
Harvard Draft, the interpretation was different.177 When ILC drafted the definition of
piracy in HSC, it primarily referred to the Mastuda Draft in the matter of private ends,
and it adopted a clearly private-political distinction against the Harvard Draft’s state
sanctioning interpretation.178 This interpretation of “for private ends” is more restrictive,
and the definition does not apply in cases of terrorism attack and attacks by extreme
environmental groups. The Achille Lauro case and Arctic Sunrise case179 are two typical
examples that manifested the problem with the restrictive interpretation of the “for
private ends” requirement.
In 1985, the Italian-flagged ship Achille Lauro was hijacked by four members of a
Palestinian guerrilla group sailing from Alexandria, Egypt to Port Said. The Palestinian
guerrillas aimed to take revenge on the state of Israel for the latter’s attack on a
Palestinian Liberation Organization (PLO) base established in Tunisia, and demanded
that Israel release 50 Palestinian captives in exchange for release of the passengers on
board the ship. After one American citizen was killed, the governments of Pakistan and
Egypt agreed that Egypt would allow the four terrorists to anchor in their port. Denying
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any knowledge about the murder on board, the Egyptian government refused to arrest,
prosecute or extradite the four terrorists.
Two Pakistan government officials accompanying the four terrorists took an Egyptian
flight to Tunisia, which refused their landing request. The flight then turned to Athens,
and was intercepted by U.S. military aircraft, landing on a NATO military base. Both the
United States and Italy claimed jurisdiction to prosecute and punish the terrorists.
Eventually, Egypt agreed to transfer the four to Italy for prosecution, resolving the
dispute over jurisdiction. The four terrorists were sentenced with crimes of murder,
kidnapping, and hijacking the ship.180
The case of the Achille Lauro brought international notoriety to terrorist attacks on ships.
It also focused the attention of the international legal community on the issues of whether
such attacks could be considered as piracy under international law. As analyzed above,
terrorist attacks on ships cannot be categorized as piracy under the UNCLOS definition.
In addition, UNCLOS definition of piracy also requires that the attack be launched from
another ship. These two elements of piracy were missing in the case of the Achille Lauro.
Some scholars hold that universal jurisdiction still applies in this situation, as the act
constitutes hostis humani generis under customary international law.181 Since the
terrorists killed the American passenger by no specific choice and the hijacked
passengers were of various nationalities, the essence of the attack was against a random
target, which threatened all states; thus the attackers made themselves the enemies of all
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mankind.182 Regarding the loophole of UNCLOS as shown in terrorist hijacking of ships,
the international community proposed a new convention to make up for the deficiency in
the UNCLOS regime, which eventually was adopted as the SUA Convention.
(3). The attack launches from a different ship.
This requirement makes it clear that the acts of mutiny or passenger take-over on the
same private ship or private aircraft as the pirate ship do not constitute acts of piracy. The
rationale is that any acts committed by an individual who is a crew member, passenger or
otherwise affiliated with the ship being attacked fall under the flag state’s national
jurisdiction as opposed to international law. Thus the exclusion of the one-ship situation
has a sound legal basis. Another ground for the two-ship requirement is that the basis for
punishing piracy was the danger to ship and crew. Because they are concerned about their
own safety when committing piracy on the same ship, and the risk of such an act is far
lower than the risk of attack from a different ship. It was held that including the situation
where the attackers and victims are from the same ship or aircraft will render the
definition of piracy unreasonably broad.
It is alleged that excluding same-ship crimes is a departure from customary international
law.183 In the case of Cameron and Others v. HM Advocate (1971) S.L.T. 333, crew
members on a British fishing vessel took over the ship, and put the captain and other
crews at approximately three miles off the coast of Aberdeenshire, Scotland. They also
attempted to crash into another ship after taking control. The crew members were
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eventually arrested and the case was tried in a Scottish court. The crew defendants argued
that Scotland had made domestic law to enforce article 15 of HSC, which excludes the
situation of same-ship rebellion from the definition of piracy in international law.
However, the appellate court held that the crew members were guilty of piracy on the
basis that their acts constituted piracy crime under international law, whether or not such
conduct satisfied the elements of piracy in HSC for the reason that “in effect, the
difference relates simply to the basis of jurisdiction and nothing else. The same acts
involved the same consequences.”184 The ruling of the Scotland court was influenced by
the U.S. Supreme Court’s 1844 decision in Harmony v. United States, to the effect that
where murder is committed on a ship in the course of a mutiny, the rebels are guilty of
piracy even though the situation doesn’t fulfill the two-ship requirement.185
The authors of the Harvard Draft also held the view that the internal should constitute
piracy in certain circumstances.186 Draft Article 3(1) provided that an act could be
piratical “[i]f the act is connected with an attack which starts from on board ship, either
that ship or another ship which is involved must be a pirate ship or a ship without
national character.”187 In the drafting of UNCLOS, China proposed the expansion to
cover crew members or passengers who commit violence against or threaten another
passenger or crew on the same ship,188 but this was not adopted by ILC.189 And it was not
until the Achille Lauro case that the debate on internal hijacking came to the attention of
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the international community again, which prompted the establishment of the SUA
Convention. The application of SUA Convention in international seizure and hijacking
will be discussed below in greater detail.
(4). The location of attack is on the high seas or place outside the jurisdiction of any state.
Only attacks that occur on the high seas or outside the jurisdiction of any state constitute
piracy under UNCLOS. As to the geographical limitation of the “high seas”, customary
international law and HSC define “high seas” as all parts of the sea that are not included
in the internal waters or territorial sea. UNCLOS adopts a different definition of the high
seas in Article 86, where the high seas means “all parts of the sea that are not included in
the exclusive economic zone, in the territorial sea or in the internal waters of a state, or in
the archipelagic waters of an archipelagic state.” But in the case with piracy, EEZ and
zones adjacent to the territorial sea are treated the same as the high seas. As article 58(2)
of UNCLOS provides that “ articles 88 to 115 and other pertinent rules of international
law apply to the exclusive economic zone in so far as they are not incompatible with this
Part,” the geographic scope of piracy should be read to include the EEZ. The original
purpose of EEZ suggests that it should be considered as the high seas in the application of
universal jurisdiction against pirates. The EEZ was established to enable nations to better
enforce their laws and policies, and to protect and preserve their natural resources.
Universal jurisdiction against piracy aims at punishing criminal activities, which is
consistent with, and not in conflict with, the purpose of EEZ and contiguous zones.
In accordance with the commentary to the 1956 ILC Report, “place outside the
jurisdiction of any state” means an island constituting terra nullius or the shores of an
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unoccupied territory.190 In other words, it refers to places not subject to the sovereignty of
any state. Attacks within territorial sovereignty of a state, including territorial seas and
archipelagic waters and internal waters, are subject to the exclusive jurisdiction of the
coastal states, and foreign warships of another country may not enter the territorial sea of
the coastal state to arrest pirates.
(5) Piracy intent
UNCLOS article 103 concerns the detention of piracy ship and aircraft, and is similar to
article 17 of HSC. Article 103 provide that:
A ship or aircraft is considered a pirate ship or aircraft if it is intended by the
persons in dominant control to be used for the purpose of committing one of the
acts referred to in article 101. The same applies if the ship or aircraft has been
used to commit any such act, so long as it remains under the control of the
persons guilty of that act.
So a ship or aircraft is a piracy ship or aircraft under two circumstances: one condition is
when it has actually committed piratical activity; the other is when the ship cruises with
piracy intent. Article 104 of UNCLOS provides that piratical use does not affect the
nationality of the ship, unless such is specially provided in the domestic law of the ship's
nationality. Article 103 makes clear that the mere fact of sailing without flying a flag is
not sufficient to give a ship the character of a pirate ship, although it could be treated as a
ship without nationality.191 It also requires that the person in dominant control have the
intent to conduct piratical activity, or piratical acts having been committed, the ship
remain in their control. In UNCLOS I, the British representative objected to the idea of
including attempted piracy as piracy crime, and proposed that the committee delete any
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reference to “attempt” or “attempted piracy” from the convention. This proposal was
ultimately rejected. However, there is no specification in UNCLOS as to what kind of
acts constitutes such intent, and it would be difficult for the domestic enforcement
agencies to actually carry out such provision against suspected fishing ships.
2. Unlawful act against the safety of maritime navigation
SUA Convention doesn’t expand the definition of piracy, but it supplements the
international law regime on piracy. The SUA Convention provides the definition to
“unlawful act against the safety of maritime navigation” in article 3, and piracy related
items are as follows:
1. Any person commits an offense if that person unlawfully and intentionally:
(a)
seizes or exercises control over a ship by force or threat thereof, or any
other form of intimidation; or
(b)
performs an act of violence against a person on board a ship, if that act is
likely to endanger the safe navigation of that ship; or
(c)
destroys a ship or causes damage to a ship or to its cargo which is likely to
endanger the safe navigation of that ship;
....
The SUA Convention requires no specific “motive” to constitute the unlawful act,
although mens rea is required: the perpetrator must “act[ ] unlawfully and intentionally”
to result in certain consequences of his act, which include seizing or exercising control
over a ship by force, causing damage to a ship or to its cargo, injuring or killing any
person, placing explosive devices on the ship, etc. If any of the consequences are the
result of negligent or reckless acts, rather than the product of intent, the SUA Convention
will not apply.
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Consider the example of a person who intends to sink a ship, and hides an explosive
device in the cargo, in the expectation that the crew will load the cargo without
knowledge of the concealed explosive. Even if the ship sinks as a result of the device’s
explosion, the crew is not liable for committing an unlawful act against the safety of
maritime navigation as the element of intent is missing. In any event, the SUA
Convention has no “second ship” requirement — the perpetrator could be from the same
ship or another — so the act could be directed against the same ship from which the
perpetrator launches the attack.
Compared with UNCLOS, the SUA Convention has an additional requirement
concerning the status of the victim ship in article 4 (1), which provides that:
This Convention applies if the ship is navigating or is scheduled to navigate into,
through or from waters beyond the outer limit of the territorial sea of a single
State, or the lateral limits of its territorial sea with adjacent States.
Thus it is clear that the SUA Convention is applicable to attacks in territorial waters as
long as the victim ship navigates or is scheduled to navigate beyond its territorial limits,
and cannot be a domestic ship navigating in a territorial sea; otherwise, there is no
international basis on which to apply the convention.
B. Jurisdiction of Piracy in International law
1. Jurisdiction in UNCLOS
Following ordinary principles of criminal jurisdiction, countries may exercise jurisdiction
to adjudicate pirates on the basis of territorial principle, nationality principle, passive
nationality principle, protective principle and universal principle. An act of piracy may
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provide several states with valid claims to exercise jurisdiction concurrently, including
nearby countries on whose territory the criminal conduct has negative effects, the country
on whose territory the crime is committed, the country of the perpetrator's nationality, the
country of the nationality of the victim and the flag state of the involved vessels. Neither
UNCLOS nor the general principle of international law provides rules as to the priority
between competing potential jurisdictions. The arresting country may offer the
perpetrator to countries that have jurisdiction based on territorial principle or nationality
principle, but it is merely matter of de lege ferenda, which is not binding to countries as a
matter of law.192
Article 105 authorizes signatories to arrest and prosecute pirates based on universal
jurisdiction regardless of the nationality of the arresting state. Article 105 of UNCLOS
provides:
On the high seas, or in any other place outside the jurisdiction of any State, every
State may seize a pirate ship or aircraft, or a ship or aircraft taken by piracy and
under the control of pirates, and arrest the persons and seize the property on board.
The courts of the State which carried out the seizure may decide upon the
penalties to be imposed, and may also determine the action to be taken with
regard to the ships, aircraft or property, subject to the rights of third parties acting
in good faith.
It is debated whether article 105 specifies that only the “arresting state” of pirates may
exercise universal jurisdiction, or whether any states have the right to prosecute pirates
with or without nexus to the case. The ILC draft provides that “any state has the right to
seize pirate ships… and to have them adjudicated upon by its courts. This right cannot be
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exercised at a place under the jurisdiction of another state”.193 The plain language of
article 105 and ILC draft seem to suggest that only the arresting state could try the
pirates.194 While there are scholars that hold that the ILC draft should be read as an
emphasis that countries cannot exercise the right to arrest within the jurisdiction of
another state, it is also the established rule in customary international law.195

2. Jurisdiction in SUA Convention
Articles 6 and 10 of the SUA Convention concern the issue of jurisdiction. Article 6
discusses how to determine jurisdiction for purposes of trial venue, and forms a relatively
efficient framework of ensuring that the perpetrator will be subject to valid jurisdiction.
Article 6 (1) lists the states having the closest nexus with the crime, clarifying their right
and obligation to exercise jurisdiction. It provides:
Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offenses set forth in article 3 when the offense is committed:
(1). against or on board a ship flying the flag of the State at the time the offense is
committed; or (2). in the territory of that State, including its territorial sea; or (3).
by a national of that State.
This provision confirms that the flag state of the attacked ship, the state on whose
territory the crime occurs and the criminal’s state of origin have jurisdiction and also
have an obligation to prosecute. The interests of these three states are directly affected by
the unlawful acts, and thus have the closest nexus with the case.
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Article 6(2) provides that three kinds of states may also assert jurisdiction: “1. it is
committed by a stateless person whose habitual residence is in that state; or 2. during its
commission a national of that state is seized, threatened, injured or killed; or 3. it is
committed in an attempt to compel that state to do or abstain from doing any act.”
Although these states have a weaker nexus with the crime than do the states in article 6(1),
article 6(2) can supplement article 6(1) when the states in article 6(1) cannot be
determined, or where such states fail to exercise jurisdiction.
Article 6(4) provides that all other signatories, whether they have nexus to the case or not,
are subject to an obligation based on the principle of “prosecute or extradite”. According
to article 6(4), if the perpetrator appears in the territorial of a signatory and the state fails
to extradite the perpetrator to any state enumerated in article 6(1) or 6(2), the state must
adjudicate the case even if it has no nexus with the case.
Article 10(1) is the “prosecute or extradite” provision, and it follows the so-called
“Hague Mode”.196 The first sentence of article 10(1) reads that:
The State Party in the territory of which the offender or the alleged offender is
found shall, in cases to which article 6 applies, if it does not extradite him, be
obliged, without exception whatsoever and whether or not the offense was
committed in its territory, to submit the case without delay to its competent
authorities for the purpose of prosecution, through proceedings in accordance
with the laws of that State.

There are two possible interpretations of this provision. Both interpretations of article
10(1) have their support from ILC members. One interpretation is that the duty is only
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triggered when other signatories make an extradition request.197 Under this view, the
obligation is sequential, which means the extradition necessarily follows a request. The
other view is that the obligation of prosecution and extradition run parallel. The
obligation of the signatory state in the territory of which the offender is found can be
discharged by either extraditing or prosecuting the perpetrator, and there is no need for a
prior extradition request.198 In practice, a state will not extradite the perpetrator to a state
with nexus in two circumstances. The first is where the state with nexus makes no
demand for extradition; in the other, the perpetrator is a political criminal and the
requested state refuses to extradite based on its domestic law or some international treaty.
The SUA Convention adopted the latter opinion. Under article 7, a signatory state finding
a suspect on its territory is obligated to conduct a preliminary investigation. Specifically,
article 7 (5) provides that an investigating state "shall promptly report its findings to the
said states and shall indicate whether it intends to exercise jurisdiction." This provision
makes it clear that a signatory country where a suspect appears has the free choice to
prosecute the suspect for crimes under SUA Convention or not, even when no request of
extradition is made by the signatories having jurisdiction based on article 6(1) and article
6 (2).
C. Enforcement Tool
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1. Hot pursuit and right of visit
The right of hot pursuit and right of visit are important tools to enforce the UNCLOS
provision against piracy. Article 110 of UNCLOS provides that a country may exercise
the right of visit against a foreign flag ship when that ship is under suspicion of piracy,
slavery, engaged in unlawful broadcasting, without nationality and actually of the same
nationality as the warship but pretended to be a foreign ship on the high seas. The
warship may send a boat under the command of an officer to the suspected ship to verify
the ship’s right to fly its flag. If suspicion remains after the foreign ship’s documents
have been checked, the home state’s ship may proceed to a further examination on board
the foreign ship.
Article 111 (1) provides the general requirements for hot pursuit that:
The hot pursuit of a foreign ship may be undertaken when the competent
authorities of the coastal state have good reason to believe that the ship has
violated the laws and regulations of that state. Such pursuit must be commenced
when the foreign ship or one of its boats is within the internal waters, the
archipelagic waters, the territorial sea or the contiguous zone of the pursuing state,
and may only be continued outside the territorial sea or the contiguous zone if the
pursuit has not been interrupted. It is not necessary that, at the time when the
foreign ship within the territorial sea or the contiguous zone receives the order to
stop, the ship giving the order should likewise be within the territorial sea or the
contiguous zone. If the foreign ship is within a contiguous zone, as defined in
article 33, the pursuit may only be undertaken if there has been a violation of the
rights for the protection of which the zone was established.
Items (2)-(8) provide the limitations and safeguards in exercising the right of hot pursuit.
The exercise of right of hot pursuit cannot infringe another country’s sovereignty.
UNCLOS limits the exercise of the right of hot pursuit to the ground to trigger the right,
start point, end point, consistency, procedure, and competency of the pursuer. If any of
the conditions is not satisfied, the country will be liable for any loss caused.
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2. Arrest and detention of pirates
Article 105 of UNCLOS authorizes all signatories with universal jurisdiction over piracy,
the right to apprehend and detain pirates, and the right to prosecute them in a domestic
court. However, UNCLOS also limits these rights to balance its effect on the rights of
sovereignty of other states and the human rights of pirates. Article 107 requires that only
“warships or military aircraft, or other ships or aircraft clearly marked and identifiable as
being on government service and authorized to that effect” are eligible to seize vessels
being used for piracy. Warship and military aircraft are part of a state’s military forces,
and as such, may unquestionably represent the State in the use of lethal force to support
national interests. However, as to the use of nonmilitary government vessels and aircraft
with authorization for apprehension, ILC held that even if such nonmilitary vessels and
aircraft were allowed to apprehend piracy vessels, the scope of right could not be the
same as the scope permitted to military vessels and aircraft, and their use is more likely to
cause conflicts between states.199
Despite this concern, when it was first suggested that non-military governmental vessels
and aircrafts be authorized to apprehend pirates in UNCLOS I, most states accepted the
proposal. Even so, the term used in UNCLOS strictly limits the use of non-military
governmental vessels, which must be “clearly marked and identifiable as being on
government service and authorized to that effect.” Any authorized vessel or aircraft must
still follow the procedure set in UNCLOS: (1) board the suspected vessel, (2) check the
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documents, (3) conduct further examination if the suspect still exists, (4) arrest if there is
adequate grounds.200
Another question is whether a commercial ship under piracy attack has the right to arrest
the pirates. Under customary international law, a ship under attack could use force
against pirates to defend itself. Although this traditional rule was not incorporated into
HSC or UNCLOS, nonetheless the right of self-defense survives. The use of force should
be avoided and cannot exceed what is “reasonable and necessary in the
circumstances”.201 As per ILC commentary, once an attacked ship has successfully
fended off a pirate attack, the state’s military ships and aircraft can effectuate arrest, 202
while defense by the victim ship is not identical to the right to arrest under UNCLOS.
UNCLOS also provides a safeguard to limit the right to arrest pirates in Article 106,
which provides that: “Where the seizure of a ship or aircraft on suspicion of piracy has
been effected without adequate grounds, the state making the seizure shall be liable to the
state the nationality of which is possessed by the ship or aircraft for any loss or damage
caused by the seizure.”
D. Punishment of Piracy
UNCLOS authorizes all signatories with the power to legislate on piracy in their
domestic law, to determine the punishment, and to prosecute the pirates in accordance
with domestic law. Thus, every country has the right to punish pirates and may dispose of
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the vessel or aircraft used as the tool of piracy in such a manner as the state’s domestic
law provides.203
In ancient international law, pirates could be executed upon arrest, without the
requirement of a fair trial. Oppenheim was of a similar opinion, i.e., that such execution
on the spot should be allowed when it is impossible to bring the pirates to trial.204
According to article 105 of UNCLOS, the apprehending state may punish the pirates in
accord with its domestic law after the arrest. Pirates are considered as civilians (as
opposed to military combatants, who have their own protections in accordance to
humanitarian law),205 and pursuant to human rights law, the extrajudicial killing of
civilians is only allowed in self-defense.206 Even if a state gives up the right to prosecute
pirates, UNCLOS doesn’t give states a right to execute pirates without trial. If a state’s
domestic law does permit execution absent trial, that law should be considered in
violation of international law and thus void.
As to an apprehending state’s right to declare its ownership of both the vessel used as a
piracy ship and the goods onboard, the rule has changed over time. In the seventeenth
century, the arresting state or parties generally received the ship and its cargo as a reward.
However, since the eighteenth century, the rule of pirata non mutat dominium has been
predominant. Under this rule, a ship and its goods must be restored to their rightful owner
and may be conceded to the arresting party only when their true ownership cannot be
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determined.207 UNCLOS adopts this rule, but modifies it to provide that the right of an
original owner is subject to the rights of third parties acting in good faith.208
III. DEFICIENCIES OF THE CURRENT INTERNATIONAL LAW FRAMEWORK
A. Development of Definition
With the increase in, and with more technologically sophisticated, overall piratical
activity, the requirements in the UNCLOS definition have the implicit effect of “looking
the other way” when it comes to fighting modern piracy. Modern piracy has more diverse
purposes and goals, and the element of “for political end” limits the ability of
governmental authorities to strike at piracy. For example, Somali piracy is typical of the
new insurgent attack at sea in modern society. Many of the Somali pirates were reported
to be supported by or belonged to, various rebel groups. The relationship between piracy
and such rebel groups is difficult to untangle. And, as indicated in Chapter Two, some
Somali pirates attacked not for personal gain, but were instead directed as political
protests against practices such as illegal fishing or hazardous waste dumping by foreign
ships.
Despite the fact that both attacks for political ends and ideological ends are excluded
from the definition of piracy by referring to the historical context of the definition of
piracy in article 101, there is a need to differentiate between terrorism attacks and
protests of the environment groups. Usually the former aim at random targets, while the
latter target specific organizations or companies that cause damage to the environment,
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such as Japanese whale hunting ships and ships that are dumping toxic wastes, which
usually poses less threat to the safety of a commercial ship. Recent judgments in some
countries have shown a new tendency to interpret the requirement of “for private ends” as
including acts for ideology purposes. In the Castle John case, the Belgium’s highest court
in general case ruled that environmental activism (Greenpeace protesting against the
dumping of noxious waste) qualified for “private ends”.209 The Court of Appeals for the
Ninth Circuit adopted the view of the Belgium court in the Sea Shepherd case, and held
that “ ‘private ends’ include those pursued on personal, moral or philosophical grounds,
such as Sea Shepherd’s professed environmental goals.” 210
In addition, the “second ship” requirement is redundant. As shown in various cases,
excluding internal hijacking and mutinies from the definition of piracy is a major
loophole of the UNCLOS definition. Many open registry states will not be interested in
prosecuting pirates for attacking ships flying their flag. Take the case of U.S. v. Shi as an
example:211 Lei Shi was a cook aboard the Full Means No. 2, a Taiwanese-owned,
Seychelles-flagged, Chinese-crewed vessel. He took over the ship after murdering the
Captain and First Officer while on the high seas. He controlled the ship for two days, and
then the crew regained control of the ship. The crews navigated to the U.S. and Lei Shi
was arrested by the U.S. Seychelles waived jurisdiction, and Lei Shi was prosecuted in
the U.S. U.S. Ninth Circuit Court of appeals rejected Shi’s objection on jurisdiction,
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because Lei Shi committed the offense of piracy and thus was subject to universal
jurisdiction.
The geographic scope of piracy in UNCLOS is limited to the high seas, while the range
of the high seas is different from traditional customary international law and does not
serve modern anti-piracy practice. Piracy in HSC includes acts in a broader scope of
water before the measurement of territorial seas is agreed upon in UNCLOS. UNCLOS
rewrites the rules to measure the limit of various areas, such as setting the outer limit of
territorial waters to 12 nautical miles (22 kilometers or 14 miles) from the baseline212,
and introduces the rule of straight baselines213. These rules expand the range of territorial
seas, and consequentially, reduce the areas where the piratical activity under international
law definition can be met. When the coastal state is not competent to arrest and prosecute
violence in their territorial sea, the other countries cannot enter the territorial sea of these
countries without the authorization of the coastal state. As discussed in Chapter Two,
piracy cases in territorial seas far outnumber those on the high seas, and UNCLOS
doesn’t apply in this situations. An additional difficulty is that the broadened area of
territorial seas in UNCLOS provides pirates with greater opportunity to avoid arrest and
punishment. Given the development of modern technology, Somali pirate ships could sail
at high speed, and, as indicated by pirate leader Abdullah, his team could identify,
surround, board and take control of a ship in less than 15 minutes.214 The pirates then flee
back to domestic waters before they can be discovered and arrested by the navy of
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another state. It is extremely difficult for navies to spot and arrest pirates within such a
short period of time.
It is widely recognized by international law scholars that the SUA Convention and UN
resolutions could address and ameliorate the problem of an outmoded geographical
requirement in the UNCLOS definition. The SUA Convention doesn’t use the specific
term “piracy”. Instead, it lists several culpable acts, and the relevant act regarded as
piracy is in article 3(1)(a) and (b): “(a) seizes or exercises control over a ship by force or
threat thereof or any other form of intimidation” or “(b) performs an act of violence
against a person on board a ship if that act is likely to endanger the safe navigation of that
ship.” It could be seen that the SUA Convention adopts a broader scope of application
than UNCLOS, in that it doesn’t exclude political attack, and cases involve only a single
ship. Article 3 does not provide a geographic limitation. As mentioned above, the
geographic scope of application can be high seas or territorial seas of signatories as long
as the actual or scheduled navigation is not purely domestic in accordance with article 4
(1). However, the SUA Convention is an imperfect solution to the problem of piracy
jurisdiction. First, article 3 does not criminalize the act of aiding and abetting in the
attempted commission. Second, acts under article 3 of SUA Convention do not form a
specific international crime. Instead, signatories are obligated to criminalize the acts
under domestic law. So the criminal acts under SUA Convention may not necessarily be
subject to universal jurisdiction. UNSCR 1846 also provides a supplementary to
UNCLOS. But the measures authorized by UNSCR 1846 are to be taken only in
Somalian territorial waters, and are limited in time. And it is questionable whether these
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resolutions provide a new jurisdiction basis or simply authorization to exercise police
power.215
B. Insufficient Law Enforcement Tool
Hot pursuit is an important tool to pursue and arrest pirates whose activities threaten the
safety of coastal seas. However, under UNCLOS, it is a tool that may only be employed
by coastal states in pursuing pirates that have escaped from internal waters, the
archipelagic waters, the territorial sea, the contiguous zone, EEZ or continental to the
high seas, and is based on the presumption that the coastal state is strong enough to
maintain basic navy and police power. Modern piracy tends to thrive in the territorial seas
of countries in grave political or financial condition that are unable to maintain sufficient
police power to patrol the territorial seas. In such situations, a right authorizing other
states to continue the chase of piracy ships entering territorial seas from the high seas is
urgently needed. As provided in the United States Naval Commander's Handbook on the
Law of Naval Operation that “The inviolability of the territorial integrity of sovereign
nations makes the decision of a warship or military aircraft to continue pursuit into these
areas without such consent a serious matter. However, the international nature of the
crime of piracy may allow continuation of pursuit, if contact cannot be established in a
timely manner with the coastal nation to obtain its consent.”216
Currently, “reverse hot pursuit” provisions have been included in many bilateral drug
interdiction treaties and multilateral conventions, i.e. the Agreement Concerning Co-
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operation in Suppressing Illicit Maritime and Air Trafficking in Narcotic Drugs and
Psychotropic Substances in the Caribbean Area (CRA).217 Article 11 of the CRA is the
general principle of law enforcement in the territorial waters that it should be carried out
by, or under the direction of its law enforcement authorities or by other states with its
consent. Article 12 of CRA is the exception to the general rule, which authorizes foreign
authorities to take measures to prevent the suspect from escaping, on condition that
express consent is sought and received, or where the parties notify the depository that
they will allow pursuit and entry where notice if given. The requirement to exercise
“reverse hot pursuit” in bilateral treaties varies as to the extent and time of consent and
giving notice. Some treaties do not require consent by the state into whose territorial
waters the pursuit is enforced.218 However, most treaties require consent, either on a caseby-case basis219 or by including a provision formally requiring express consent but stating
that such consent is provided by the treaty.220 The right is based on treaty despite the fact
that many treaties include provisions on reverse hot pursuit. The requirement in the
treaties varies greatly and thus no customary rule has been established, and “reverse hot
pursuit” does not exist independently of treaties and absent express consent.
Article 110 of UNCLOS authorizes warships to board a ship on the high seas when there
217
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is “reasonable ground for suspicion” that piracy has been committed. The right of visit is
an exception to the general rule of exclusive flag states jurisdiction on the high seas.
There is no clarification in UNCLOS as to the “reasonable ground for suspicion” that will
trigger the right of visit. If broadly interpreted, “reasonable ground for suspicion” could
mean any situation in which a reasonable person suspects any possibility of an act of
piracy and the right of visit will be used by states as an excuse to interfere with the
freedom of the high seas and illegally monitor the cargo of other nations. If narrowly
interpreted, “reasonable ground for suspicion” could be limited to those situations in
which there is sufficient evidence to identify the suspects as pirates in Article 101, which
in turn would deter nations from exercising the right of visit, for fear of wrongful
enforcement. The standard is especially important in impoverished areas where many
fishermen are devoted to piratical activity, as in the Gulf of Aden. Moreover, as to
enforcing the right of visit, UNCLOS article 110(2) contains little specific detail on such
issues as the use of force, protection of private interests, human rights and the interest of
flag states in the investigative process. These notable gaps increase the likelihood of
disputes in practice.
C. Lack of Compulsory Duty to Prosecute
UNCLOS does not oblige signatories to prosecute pirates even if they have proper
jurisdiction. Article 105 specifies that the capture state has the right to prosecute pirates,
but the capture state is not required to do so. UNCLOS generally provides that countries
are obligated to cooperate in fighting pirates in article 100, which specifies no obligation
to prosecute and extradite. A compulsory duty to try pirates was considered in drafting
UNCLOS, but was not adopted out of concern that countries may not be willing to bear a
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burden to prosecute, thus preventing UNCLOS from obtaining a sufficient number of
signatory states. The drafting committee also assumed that all states would be active in
prosecuting pirates, even absent a compulsory duty to do so. Moreover, at the time
UNCLOS was drafted, the number of piracy events had significantly declined. And some
suggested that piracy no longer existed. As such, the piracy issue was not taken seriously
enough in the process of drafting UNCLOS. Altering the relatively mild requirement of
cooperation to a mandatory requirement that states prosecute piracy crimes is essential to
reducing the ubiquitous practice of “catch and release” in fighting piracy.
IV. CONCLUSION
In recent years, the international community has introduced two schemes to supplement
the shortcomings of UNCLOS. One is by applying SUA Convention to armed robbery in
territorial seas and internal mutiny. The SUA Convention is not specifically targeted at
the crime of piracy, but it is an important supplement to UNCLOS. Notably, SUA
Convention doesn’t provide universal jurisdiction, and SUA Convention doesn’t provide
the right of hot pursuit and the right of visit, which are important in law enforcement
against crimes on the sea. There is still a gap between the treaty laws if the piracy issue is
not systematically regulated in a single document. Even so, the SUA Convention’s
detailed provisions with respect to jurisdiction, compulsory duty to prosecute and
international cooperation in judicial assistance may be used as a blueprint for future
modification of piracy treaty law. The other scheme is by UN Security Resolutions.
However, as indicated in these resolutions, none of them establish customary
international law, and each has only a lifespan of one or two years, even though its
effective term may be extended by other resolutions.
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An alternative solution may lie in improving international law provisions on the above
issues in the form of either a protocol to UNCLOS or a separate anti-piracy convention.
Such an anti-piracy convention will not only improve on the problems mentioned above,
but also take into consideration the success of information sharing centers under
ReCAAP and DCoC, and ensure the human rights of pirates under international law.221
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CHAPTER FOUR: PIRACY IN DOMESTIC CRIMINAL LAW
Domestic criminal law provisions with respect to piracy vary greatly from country to
country. In the domestic prosecution of pirates, judges are faced with two preliminary
questions: (1) whether the domestic court has jurisdiction over pirates in each situations;
and (2) which definition of piracy properly applies. Although most states have joined
UNCLOS, not all have enacted law to exercise universal jurisdiction on piracy jure
gentium, which is especially common in states which have no separate statute to cover the
act of piracy. Most countries still prefer to require nexus to the country as a prerequisite to
exercise extraterritorial jurisdiction. Another issue is how to define the act of piracy under
a particular state’s domestic criminal law. Does the country adopt a broader or narrower
definition compared with UNCLOS definition? Does the country incorporate the Article
101 of UNCLOS or modify the definition in domestic law to be consistent with UNCLOS?
To analyze these two issues requires an empirical study of the laws of several states. The
author has paid special attention to several factors. First, the extent to which a nation
recognizes international law invariably influences that country's domestic law. In certain
states, international law is enforceable automatically after ratification: this practice is
known in international law as “monism.” In other states, international law is
unenforceable in domestic cases until the state’s legislature enacts an enabling statute to
implement it: this alternative practice is known as “dualism.” Whether a particular state
follows monism or dualism largely depends on the country’s unique legal tradition, and
thus cannot be mandated by international law. Additionally, a nation’s legal history and
legal system -- i.e., whether the state is a civil law country or a common law country-- will
also affect the country’s enactments on piracy. There is significant difference between
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civil law countries and common law countries in their treatment of piracy as either (i) a
separate and unique offense, requiring an independent provision targeting the crime, or (ii)
a variant of established offenses, such as robbery, murder or kidnapping, in which case the
state choose to apply existing enactments in its domestic penal law to prosecute pirates.
Some states like Netherland, France and German do not have specific offence of piracy,
instead apply the existing offenses such as robbery and kidnapping in domestic criminal
law as basis for prosecuting pirates. Other states - such as in England, US, Japan and Spain
- have designated piracy as a specific criminal act, requiring a separate provision in the
penal law. The following part introduces the rules governing piracy crime in typical
common law states and civil law states, and provides analysis on the strong points and
weak points of each law.
I. DOMESTIC CRIMINAL LAW AND PIRACY CASE
A. European Countries
Domestic laws vary significantly on the substantive piracy crime in Europe, the issues of
guilt or innocence, and the appropriate punishment to which pirates are subject, still
depend on the prosecuting state’s specific policy towards the act of piracy. In the case of
Somali pirates, UK agreed with Kenya that the latter state may prosecute Somali pirates
arrested by UK on the high seas. The two nations signed a Memorandum of
Understanding in 2008, followed by similar agreements of the EU and Denmark with
Kenya in 2009.222
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1. UK
As the nation with the longest history and greatest status in the shipping industry, the UK
takes piracy more seriously than any other country. The development of statutory law
covering piracy crime in British domestic law went through several phases. In the
Offences at Sea Act 1536223, piracy was defined as treason, robbery, murder and other
felony committed in the territory sea, or in other areas where Great Britain has maritime
jurisdiction. Under this Act, piracy had no independent elements to distinguish it from
other existing offenses. This situation was changed in the Piracy Act of 1698, which
makes explicit the acts that constitute piracy, and specifically includes piracy acts
committed by a citizen of Great Britain against another citizen, as well as piracy acts
committed by a commander or crew, including the conspiracy of a crew and commander
with pirates.224 The Piracy Act of 1721 designates additional acts as piracy, such as
engaging in transactions with pirates, providing supplies to pirates, boarding a ship by
violence and jettisoning and destroying cargo onboard.225 The Slave Trade Act of 1824
further declares that selling slaves is also an act of piracy;226 the practice was formally
outlawed by the Piracy Act of 1837. 227
With the development of customary international law and conventions, the interplay of
international law and English domestic law on piracy became unclear. As commented by
Oppenheim, the incorporation of 1958 HSC article 15, 16, 17 to British domestic law is
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"curiously indirect and inconclusive".228 The UK is a typical dualism state; as such,
international treaty law is not automatically incorporated into the UK’s domestic law
regime, unless and until Parliament enacts enabling legislation. By contrast, international
customs law has been recognized as part of law of Great Britain. This practice was first
made explicit by distinguished 18th-century jurist William Blackstone, who asserted that
international customs law should be treated as unwritten law in municipal law,229 a
principle supported by jurist practice.230 In turn, British courts may adjudicate cases
involving the application of customary international law, provided that such law does not
conflict with domestic law of England, irrespective of which law came into force first.
Thus while the United Kingdom recognizes the validity of customary international law in
domestic cases, such law is inferior to domestic law, and a court finding a conflict between
the two is obligated to apply domestic law.
The weakness of incorporation manifests in addressing the conflict between the "two
ships" requirement and the UK’s pre-existing law was discussed, supra. It was much
discussed whether international conventions should be considered as either supplementing
domestic law or superior to it in the event of a conflict between the two.231 The debate
over the effect of incorporating piracy conventions lasted until the Piracy Act of 1968,
which still adopts a definition of piracy -- in conflict with such conventions -- that includes
certain kinds of mutiny, as well as acts of crew in preventing a captain from taking action
to save cargo and ship, restraining the captain and acts of treason.
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As the number of piracy cases significantly declined, piracy act was eventually abolished
and replaced by stipulations in the Merchant Shipping and Maritime Security Act of 1997,
the Territorial Waters Jurisdiction Act 1878, and the Aviation and Maritime Security Act
of 1990. Current UK domestic law regime differentiates piracy jure gentium and piracy in
territorial waters. The latter acts are treated as robbery, assault or attempted murder under
the Territorial Waters Jurisdiction Act of 1878, or as hijacking under the Aviation and
Maritime Security Act of 1990. The UK is a signatory of the UNCLOS and SUA
Conventions, although it hasn’t promulgated specific domestic law to implement these
conventions. Instead, chapter 26, section 5 of the Merchant Shipping and Maritime
Security Act of 1997 provides:
For the avoidance of doubt it is hereby declared that for the purposes of any
proceedings before a court in the United Kingdom in respect of piracy, the
provisions of the United Nations Convention on the Law of the Sea 1982 that are
set out in Schedule 5 shall be treated as constituting part of the law of nations.
Although under the current regime, there is no conflict between domestic law and the
incorporated conventions, the relevant provisions in UNCLOS are not incorporated
directly into UK statutory criminal law, and British courts must still interpret what
constitutes piracy “by the law of nations.” In practice, the UK has not prosecuted arrested
pirates in domestic courts in several decades. Instead, it has reached a bilateral
Memorandum of Understanding with Kenya in 2008, as well as a similar arrangement with
the Seychelles in 2009 to transfer arrested Somali pirates to Kenya and Seychelles for
prosecution.232 Indeed, there has been no criminal prosecution of pirates in a British court
in this century. The UK has also actively cooperated with flag states to transfer pirates to
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such states, including Italy.233 Even so, the inability of British domestic law to incorporate
UNCLOS and the need to supplement UNCLOS with specific domestic law has been noted
by the UK authorities, as the authorities maintained that those cases were not in the
country’s interest, especially in the situation when “no other country will take suspected
pirates captured by UK ships.”234
2. France
France recognized piracy as a crime under its domestic law since 1825, under the French
Penal Code. For decades, piracy itself was in decline, there were no prosecutions for
piracy; accordingly, there was no modification of the law. Unlike the UK, France is a civil
law nation and one that follows monism in international law practice. As such, ratified
conventions such as UNCLOS take effect in France automatically without the process of
incorporation or independent enabling legislation.235 France ratified UNCLOS in 1996, and
the inconsistent definition of piracy in the French Penal Code of 1825 was finally
abrogated in 2007. There was no specific law on piracy from 2007 to 2011, yet the
substance of the offense could still be prosecuted in accordance with 224-6 of the Criminal
Code as the act of kidnapping, illegal confinement or the offense of seizing or taking
control of a ship by force or threat of violence.236
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Usually the incorporation of a convention to domestic law is deemed as redundant in a
legal system following monism, while detailed rules to implement the convention are still
necessary. France promulgated a new piracy law -- “Loi n° 2011-13 relative àla lutte
contre la piraterie et à l'exercice des pouvoirs de police de l'Etat en mer” -- which took
effect in January 2011.237 This new statute provides comprehensive stipulations on various
issues, ranging from definition, prosecution, amendments to substantive criminal law and
procedure law, amendments to defense code and children of victim issue.
The statute has two additional innovations to better enable to the criminal prosecution of
piracy. First, it refines the scope of the state’s jurisdiction to combat piracy. Under the
new law, not only may France assert jurisdiction over pirates arrested on the high seas and
territorial waters of France, but it can also assert jurisdiction over those pirates arrested in
territorial sea when international law permits.238 Second, instead of setting forth a new
definition of piracy, it maintains the definition found in UNCLOS and designates that (1)
Articles 224-6 to 224-7 and 224-8-1, (2) Articles 224-1 to 224-5-2 and Article 224-8 (3)
Articles 450-1 and 450-5 of the penal code could be used to adjudicate pirates.239 This
combination of international convention and domestic law ensures that the new piracy law
is consistent with UNCLOS and minimizes the possible conflict between convention and
domestic law. However the new law on piracy has limited application, as it focuses on the
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issue of piracy against person and does not provide any guidance in the prosecution of
piracy act against property.240
3. Germany
There is no specific offence of piracy under German municipal law, and existing offences
in the German Criminal Code shall be applied in the prosecution of pirates.
Under German law, the reach of jurisdiction is broad, covering a wide variety of situations,
and not much gap left to be filled by introducing a general universal jurisdiction clause
expressly targeted at piracy Jure gentium. Section 6 of the German Criminal Code
(Strafgesetzbuch, hereafter StGB) provides that a German court has jurisdiction in
conjunction with Section 316c StGB to prosecute attacks on air and maritime traffic
committed aboard and no nexus to the country is required. In practice, some courts still
require nexus to exercise jurisdiction under Section 6.241
Section 3 StGB concerns on jurisdiction based on the territorial principle, which applies
where either the act being prosecuted was conducted on German territory, or the result of
the act occurs on German territory.242 Another key provision on jurisdiction is Section 4
StGB, which applies to crimes occur onboard German-flagged ships. Further, Section 5
stipulating on jurisdiction based on protective principle provides that a German court has
jurisdiction over the crime or the harms the interest of the country. This clause covers the
situation in which a German shipowner whose non-German flagged ship is hijacked and is
240
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asked to pay ransom. Additionally, under Section 7 StGB, the court may also assert
jurisdiction if the offender or the victim is a German based on passive nationality principle
and nationally principle.
In the case “Taipan”, the country’s first piracy trial in 400 years, Hamburg criminal court
prosecuted the ten Somalian pirates who attacked the German-flagged container ship
“Taipan”.243 The Hamburg criminal court applied Section 316c StGB of the “attacks on air
and maritime traffic” which provides that: 244
1. uses force or attacks the freedom of decision of a person or engages in other
conduct in order to gain control of, or influence the navigation of
(a). an aircraft employed in civil air traffic which is in flight; or
(b). a ship employed in civil maritime traffic; or
2. uses firearms or undertakes to cause an explosion or a fire, in order to destroy or
damage such an aircraft or ship or any cargo on board shall be liable to
imprisonment of not less than five years. An aircraft which has already been
boarded by members of the crew or passengers or the loading of the cargo of which
has already begun or which has not yet been boarded by members of the crew or
passengers or the unloading of the cargo of which has not been completed shall be
equivalent to an aircraft in flight.
The pirates in the “Taipan” case were also convicted of abduction for the purpose of
blackmail pursuant to Section 239a. These two clauses taking together include enough
forms of act to prosecute pirates and the scope ascertained is unequivocal. However, to
constitute offenses under Section 316c and Section 239a, German law requires that the act
committed by the suspect to be beyond the preparation stage.245 Accordingly, the mere act
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of planning to commit piratical attacks – as, for example, sailing from the shore to the high
seas to hijack vessel--will not be culpable in German law.246
Apart from the gap in substantive law, the jurisdictional provisions above also leave gap in
practice. Since piracy is not a crime subject to unconditional universal jurisdiction,247 and
thus it is subject to the addition requirement of “legitimizing link” imposed by German
Federal Court. It is unlikely that German courts have sufficient legal basis to assert
jurisdiction over crimes committed against hijacked foreign passengers or seamen on board
a foreign ship after transferred to other places. Moreover, Germany lacks the political will
to engage actively in the prosecution of pirates. In the “Taipan” case, Germany was
reluctant to extradite the arrested pirates from the Netherlands.248 The prosecution was
possible mostly because the ship was German-flagged; thus Germany was under
international political pressure to prosecute.249 In future piracy cases, German courts may
still require nexus even when the situation of Section 316c is fulfilled.
4. The Netherlands
The Netherlands didn’t modify its domestic law after ratification of UNCLOS, as its
existing domestic law is sufficient to fulfill the obligation under UNCLOS. Dutch law not
only provides a detailed definition of piracy, it also stipulates that the Dutch courts have
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universal jurisdiction for the prosecution of piracy250. Piracy is criminalized in Dutch law
under Article 381 of the Dutch Penal Code, which provides:251
1. A person:
(1). who enters into service or is serving as a master on a vessel, knowing that it is
intended for or using it for the commission of acts of violence against other vessels
on the high seas or against persons or property on board these, without being so
authorized by a Power engaged in warfare or without being part of the war navy of
a recognized Power, is guilty of piracy and is liable to a term of imprisonment of
not more than twelve years or a fine of the fifth category;
(2). who, aware of such purpose or use, enters into service as a crew member on
such a vessel, or voluntarily continues his employment after having become aware
of such purpose or use, is guilty of piracy and liable to a term of imprisonment of
not more than nine years or a fine of the fifth category.
This definition is similar to the UNCLOS definition in that it requires the attack to be
launched from another ship. However it modifies the UNCLOS definition by deleting the
requirement of private end and includes inchoate offense of piracy by criminalizing the
mere act of “entering into service” on a ship intended to be used for piracy. In the MS
Samanyolu case in 2010, a Rotterdam district court successfully convicted the pirates in
accord with the above mentioned provisions on universal jurisdiction and the definition of
piracy, and held that no actual violent act is necessary for convention.252 Article 382 to 385
also apply to piracy cases regarding sentencing and other acts that constitute piracy.253
Thus the law of the Netherlands is competent to address current piracy. While a Dutch
court may apply universal jurisdiction to prosecute piracy, the case MS Samanyolu
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suggests that a court has the liberty to decline such case, when there is no connection to the
Netherlands, on the ground of expediency.
B. Asian Countries
1. Philippines
The Philippines still uses the original definition in its penal code without modification,
even after its ratification of UNCLOS. The legislative department of Philippines proposed
a bill for a new Anti-Terrorism Act in 2005, but the Act did not pass. The proposal
contained a stipulation on hijacking transportation, which could have been a supplement to
the existing penal code. So the only valid piracy provision is in the Revised Penal Code of
Philippines 1930. The relevant part is as follows:
Section Three. — Piracy and mutiny on the high seas
Art. 122. Piracy in general and mutiny on the high seas.
The penalty of reclusion temporal shall be inflicted upon any person who, on the
high seas, shall attack or seize a vessel or, not being a member of its complement
nor a passenger, shall seize the whole or part of the cargo of said vessel, its
equipment, or personal belongings of its complement or passengers. The same
penalty shall be inflicted in case of mutiny on the high seas.
Art. 123. Qualified piracy.
The penalty of reclusion temporal to death shall be imposed upon those who
commit any of the crimes referred to in the preceding article, under any of the
following circumstances:
1. Whenever they have seized a vessel by boarding or firing upon the same;
2. Whenever the pirates have abandoned their victims without means of saving
themselves; or
3. Whenever the crime is accompanied by murder, homicide, physical injuries or
rape.254
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The Philippines is a civil law country, and its definition also specifies the “illegal acts” for
piracy. It puts the acts into two tiers for different scales of punishment. Article 122
enumerates the acts that are punishable for the penalty of reclusion temporal, and article
123 enumerates the aggregation factors that allow life sentence punishment. The original
language of Article 122 limits the location of piracy act to the high seas. It has been
amended by Republic Act No. 7659, and now piracy offence includes acts occur on both
territorial sea and high sea. The definition in Philippines Penal Code has no second ship
requirement when ship is the subject of piracy attack. While in case when the cargo,
passenger or equipment is subject of attack, the perpetrator could not be from the same
ship.
2. Singapore
As a previous crown colony of the UK, Admiralty Offences (Colonial) Act 1849 and Court
(Colonial) Jurisdiction Act 1874 applied to Singapore as the basis of law to prosecute
piracy until 1993, when these two Acts were superseded by the new penal code provisions.
The relevant part in the penal code is in Chapter VIA,255 which provides that:
Piracy by law of nations. 130B.
(1) A person commits piracy who does any act that, by the law of nations, is piracy.
(2) Whoever commits piracy shall be punished with imprisonment for life and with
caning with not less than 12 strokes, but if while committing or attempting to
commit piracy he murders or attempts to murder another person or does any act
that is likely to endanger the life of another person he shall be punished with death.
Piratical acts. 130C. Whoever, while in or out of Singapore —
(a) steals a Singapore ship;
255
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(b) steals or without lawful authority throws overboard, damages or destroys
anything that is part of the cargo, supplies or fittings in a Singapore ship;
(c) does or attempts to do a mutinous act on a Singapore ship; or
(d) counsels or procures a person to do anything mentioned in paragraph (a), (b) or
(c),
shall be punished with imprisonment for a term not exceeding 15 years and shall
be liable to caning.
Section 130B provides that the definition of piracy under Singapore law follows “the law
of nations”, and Section 130C specifies the acts that constitute piracy. The definition
adopted by the Singapore Penal Code is not precise as it is unclear what is piracy by “the
law of nations”. Although UNCLOS is considered to incorporate customary international
law, it is debatable whether article 101 of UNCLOS is exactly the same as customary
international law and whether customary international law has been completely replaced
by the UNCLOS definition. Section130C lists several piratical acts, but it is limited to acts
against or on Singaporean ship and doesn’t cover the current practice of hijacking a ship by
violent means and taking hostages for ransom. According to Supreme Court of Judicature
Act Section 15(1)256, the Singapore High Court has criminal jurisdiction over offences
committed “…(b) on board a ship or aircraft registered in Singapore; (c) by a Singapore
citizen on the high seas or on any aircraft; or (d) by any person on the high seas where the
offence is piracy by the law of nations…” So it would possibly exclude piracy cases occur
in EEZ when the ship doesn’t fly the Singapore flag, and the act is committed by a
foreigner.
3. Japan
256
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As an island country, the economy of Japan and the daily life of its citizens rely heavily on
maritime transportation, which explains the quick reaction of Japanese government to
make piracy law and deploy self-defense forces when Somali pirates first began to threaten
the international shipping industry. Before the hijacking of M/V Golden Nori and
Takayama in Somalia, although Japan has ratified both the UNCLOS and SUA Convention,
Japan had no specific legislation targeting piracy, as the government considered acts of
piracy in international law to be prosecutable under the Japanese Penal Code (Act No. 45
of 1907) since the pirates would inevitably commit homicide, injury, capture and
confinement, intimidation or robbery.257 The activity of Somali pirates severely
endangered Japan’s trade with Middle East and Europe, and prompted Japan’s first
legislation on piracy.
In 2009, Japan enacted the Law on Punishment of and Measure against Acts of Piracy to
actual implement the international law on piracy.258 Article 2 of the act provides the
definition of piracy, which reads as follows259:
The term “acts of piracy” as used in this Law shall mean the acts falling under any
of the following items committed for private ends on the high seas (including
exclusive economic zone (EEZ) prescribed in the United Nations Convention on
the Law of the Sea) or territorial sea as well as internal waters of Japan by crew or
passengers of a ship (except for warships and other government ships):
(i) seizing another ship in navigation or taking control of the operation of another
ship by rendering persons irresistible by assault, intimidation or any other means;
(ii) robbing property on board another ship in navigation or obtaining or causing
others to obtain an unlawful profit by rendering persons irresistible by assault,
intimidation or any other means;
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(iii) kidnapping a person on board another ship in navigation for the purpose of
taking the person hostage to demand a third person to deliver any property or to
take any other unobligated action or to waive that person’s right;
(iv) demanding a third person to deliver any property or to take any other
unobligated action or to waive that person’s right by taking a person, on board a
robbed ship or a ship whose control is taken or kidnapped on board another ship in
navigation, hostage;
(v) breaking into or damaging another ship in navigation for the purpose of
committing the acts of piracy as referred to in each preceding items;
(vi) operating a ship and approaching in close proximity of, beleaguering, or
obstructing the passage of another ship in navigation for the purpose of
committing the acts of piracy as referred to in items (i) to (iv) above; and
(vii) preparing weapons and operating a ship for the purpose of committing the
acts of piracy as referred to in items (i) to (iv) above.
The definition of piracy in the Japanese Piracy Act follows the UNCLOS definition in
requiring “private ends” “high seas” and “another ship”. While compared with the vague
and general language as to the piratical acts used by UNCLOS definition, the definition in
the Act is more detailed and specified as to the act that constitutes piracy. The reason for
this detailed definition is largely due to that Japan is a civil law country and the general
criminal law principle of “nulla poena sine lege” or “no punishment without law” would
not allow incriminating a suspect without specified stipulation of the crime in statue.260
Another difference between the Act and UNCLOS is that the Act does not include acts
conducted by aircraft, which Japanese House of Representatives regarded as highly
unlikely.
C. United States
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Act of April 30, 1790 “for the punishment of certain crimes against the United States” was
the first statute covering the substantive law piracy261. Section 8 of the Act defines the
offence of piracy, which provides that:
That if any person or persons shall commit upon the high seas, or in any river,
haven, basin or bay, out of the jurisdiction of any particular state, murder or
robbery, or any other offence which if committed within the body of a county,
would by the laws of the United States be punishable with death; or if any captain
or mariner of any ship or other vessel, shall piratically and feloniously run away
with such ship or vessel, or any goods or merchandise to the value of fifty dollars,
or yield up such ship or vessel voluntarily to any pirate; or if any seaman shall lay
violent hands upon his commander, thereby to hinder and prevent his fighting in
defence of his ship or goods committed to his trust, or shall make a revolt in the
ship; every such offender shall be deemed, taken and adjudged to be a pirate and
felon, and being thereof convicted, shall suffer death ...
Chapter 81 of U.S.C Title 18 contains 11 subsections that relates to piracy, of which §
1651 is the most important in defining piracy. Congress is authorized by constitution to
legislate on piracy Jure genium related matters.262 Congress doesn’t define piracy Jure
gentium by enumerating specific acts, but rather follows the definition by “the law of
nations”. 18 U.S.C § 1651 provides that: "Whoever, on the high seas, commits the crime of
piracy as defined by the law of nations, and is afterwards brought into or found in the
United States, shall be imprisoned for life.”
This definition in 18 U.S.C. §1651 originates from section 5 of the Act of March 3,
1819,263 which tries to compensate for the holding in United States v. Palmer judgment
that U.S. courts lack jurisdiction over cases in which foreigners commit offences on the
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high seas against non-US citizens264. However, the statute’s vague language as to the
scope of “the law of nations” creates its own problems. The U.S. attitude towards
customary international law is similar to England that customary international law is part
of the country's law, and it could be used as valid legal ground by domestic court to
supplement domestic law.265 However, with respect to treaty law, U.S. practice is
different from that of England as a result of different national legal traditions. U.S.
practice is a mixture of dualism and monism.266 Article VI of U.S Constitution accepts
international law as part of its domestic law, but U.S. Supreme Court held that some
treaties are not "self-executing", and thus the extent to which such treaties are binding on
US. Courts depends on whether the legislative branch has promulgated law to enforce a
particular treaty267. As for self-executing treaties, they automatically become part of U.S.
law upon ratification, and has a legal effect equal to equal to federal statute, superior to
U.S. state law, and inferior to the Constitution. 268 Although the U.S. has not ratified
UNCLOS, it has acknowledged that UNCLOS incorporates customary international law
and thus is part of U.S. law. Even so, it is still unclear whether the definition in Article
101 of UNCLOS is complete and exclusive “definition by the law of nations” especially
since the U.S. has joined the SUA Convention. Notably, after the promulgation of
264
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Chapter 81 of U.S.C Title 18, except that the specific order of its provisions was
minimally altered, the substance remained substantially the same for more than a
century.269 As a result, over the years, both the language and contents of US statutory
piracy law has become outdated, and inconsistent with developments in international
law.270
As the United States is a common law country, judges could constantly revise domestic
piracy law to interpret and adjust to both contemporary piratical activities and international
law. Judicial interpretation of Title 18, Chapter 81, has changed over the years. In the early
stages of piracy prosecution, the Supreme Court interpreted definition of piracy under the
law of the nations to “encompasses acts of robbery or violence upon the sea”271 and it is
commonly agreed that the judgment indicates the definition of piracy under the law of the
nations to be “nothing more than robbery upon the seas”.272
While in the more recent cases United States v. Said, 757 F. Supp. 2d 554 (E.D. Va. 2010)
273

and United States v. Hasan,757 F. Supp. 2d 599 (E.D. Va. 2010)274, court opinions split

as to the definition of piracy by law of nations. Both cases were trialed in the Fourth
Circuit and went to the US Court of Appeals for the Fourth Circuit. In Said, US District
Court in Norfolk followed the precedent set in Smith that without the act of robbery, piracy
charge can’t sustain. In the case, 11 suspects drew alongside the naval vessel the USS
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Ashland and fired a shot at it on April 10 in the Gulf of Aden.275 The judge held that there
is no consensus of the international community as to the definition of piracy and the
definition abstained in the Smith is the only applicable source of law.276 Because the
suspects failed in robbing the ship, the trial court decided the suspects were not guilty of
piracy.
In Hasan, the District Court shifted from the definition in Smith to a definition closer to the
UNCLOS model, and the pirates were convicted even though the attempt at robbery was
frustrated. In Hasan, the USS Nicholas, disguised as a merchant ship in an anti-piracy
“sting” operation, was attacked by Somali pirates near the coast of Kenya and Somalia.
The Nicholas ship proceeded to destroy the pirates’ skiff and arrested the five pirates.277 It
may be seen that the fact pattern in the Hasan case is similar to the Said case: the suspects
attempted to rob the vessel but failed. To decide what constitutes piracy under “the law of
nations,” the Hasan court looked both at foreign cases Re Piracy Jure Gentium [1934] A.D.
586 and the Hassan M. Ahmed v. Republic, Mombasa High Court Criminal Appeal Nos.
198 – 207 of 2008,278 and the international conventions of UNCLOS and HSC.279 It
reached the conclusion that “both the language of 18 U.S.C. § 1651 and Supreme Court
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precedent indicate that the ‘law of nations’ connotes a changing body of law, and that the
definition of piracy in 18 U.S.C. §1651 must therefore be assessed according to the
international consensus definition at the time of the alleged offense”.280
Both cases went to the Fourth Circuit Court of Appeals.281 The Fourth Circuit affirmed the
court’s opinion in Hasan, and held that a modern definition should be applied in the
prosecution of pirates, i.e., the definition provided by UNCLOS.282 The Fourth Circuit’s
reasoning was that Congress intended to exercise universal jurisdiction to full extent at the
time when the 1819 Act was promulgated, and the narrow definition employed in the Said
case would compromise such intent.283
Another problem in defining piracy under U.S. statutory law is that 18 U.S.C. 1651 uses
the term “on the high seas”, and thus seemingly excludes the act of aiding and abetting in
territorial water, which is a form of piratical act under UNCLOS article 101 (c). However
the recent case United States V. Ali Mohamed Ali indicates otherwise. 284 The US Court of
Appeals for the District of Columbia found that Ali could be charged as a pirate
notwithstanding the fact that his acts of facilitating piracy likely did not occur on the high
seas. In the interest of clarity and precision, it may be better either to delete the term from
the provision or to adjust it to the accepted meaning under international law.
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D. Kenya
Kenya is currently one of the most important venues in the trial of Somali pirates.285 The
U.S., the UK and the EU have signed memorandums of understanding with Kenya to bring
the arrested pirates to a Kenyan court for prosecution. Kenya is a common law country
that adopts dualism in recognizing international conventions. The definition of piracy
under Kenyan law firstly appears in the Kenya Penal Code,286 which provides a general
definition for any person and a specific definition for a Kenyan crewmember. The general
definition provides that “Any person who, in territorial waters or upon the high seas,
commits any act of piracy jure gentium is guilty of the offence of piracy.”287 The second
category of definition applies to Kenyan crewmember, which provides that piracy is to “(a)
unlawfully run away with the ship; or (b) unlawfully yield it voluntarily to any other
person; or (c) hinder the master, an officer or any member of the crew in defending the
ship or its component, passenger or cargo; or (d) incite a mutiny or disobedience with a
view to depriving the master of his command.”288
The definition that has broader application is somewhat vague and was interpreted by the
High Court judge in the case Hassan to encompass the UNCLOS definition, and the judge
went even further, holding that the UNCLOS definition should be automatically applied by
lower Kenyan courts, whether or not Kenya has enacted UNCLOS.289 The judgment based
on the reasoning that a failure to apply UNCLOS definition violates the duty as a UN
285
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member.290 The definition in the penal code was superseded by the stipulation in Kenyan
Merchant Shipping Act 2009. Section 369(1) of the act reads as follows:291
(a) any act of violence or detention, or depredation, committed for private ends by
the crew or passengers of a private ship or private aircraft, and directed against;
(i). another ship or aircraft; or
(ii). against persons or property on board such a ship or aircraft; or
directed against a ship, aircraft, persons or property outside the jurisdiction
of any state;
(b) any voluntary act of participation in the operation of a ship or of an aircraft
with knowledge of facts making it a pirate ship or aircraft; or
(c) any act of inciting or of intentionally facilitating an act described in paragraph
(a) or (b).
The wording of the act is almost identical to that of UNCLOS (omitting “on the high sea”
from (a) (i)). Compared with other countries that incorporate international law in defining
piracy, Kenyan law incorporates the language of the UNCLOS definition directly into its
domestic law, and thus avoids the confusion as to the scope of international law. However,
it is also limited by the “two ship requirement” in the UNCLOS. Although the decision in
Hassan M. Ahmed v. Republic has been incorporated in the Merchant Shipping Act and has
thus become redundant, the Ahmed court’s reasoning is still important, as it indicates that
UNCLOS may be used to supplement national law on piracy. The Act also expands
jurisdiction to non- Kenyans to better fits its role as the important venue in prosecuting
Somali pirates arrested by the Navy task.
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II. DEFICIENCIES OF LAW ENFORCEMENT REGIME IN PIRACY JURE GENTIUM CASE
Nations are not obliged to prosecute pirates arrested outside their territory. UNCLOS
Article 100 states that every state must “cooperate to the fullest possible extent in the
repression of piracy”, however, such cooperation does not necessarily require the state to
prosecute piracy in its own domestic courts. Instead, cooperation may take other forms,
such as sending naval forces for the purpose of deterring and disrupting piracy attacks.
Moreover, the prosecution of piracy has met various legal and practical obstacles.
A. Law enforcement regime for international crimes
International criminal law is enforced through both a “direct enforcement system” and an
“indirect enforcement system”. The direct enforcement system refers to the regime of
international judicial institutions that can independently enforce a judgment, for example
the permanent tribunal of the International Criminal Court (ICC). It also includes
international criminal tribunals for special matters set up in accordance with UN
resolutions, such as the ad hoc tribunals of the International Criminal Tribunal for the
former Yugoslavia (ICTY) and the Tribunal and International Criminal Tribunal for
Rwanda (ICTR).292
As criminal jurisdiction is part of a nation’s sovereignty, the direct enforcement system is
established on basis of states’ agreement to delegate part of the right to adjudicate the
criminals to the international institutions to deter the most serious international crimes. So
a direct enforcement system is based on international conventions and applies to limited
categories of international crimes which are enumerated in conventions.
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An “indirect enforcement system” is the enforcement of international criminal law through
a domestic legal system. The direct system has been criticized for its high cost of
operation, and thus the direct enforcement system has been developed from a pure direct
system to hybrid courts with both national judges and international judges, such as the War
Crimes Court at Kosovo, Special Tribunal for Lebanon, and Extraordinary Chambers in
the Courts of Cambodia.293
B. International Tribunals
Piracy as a serious international crime is subject to universal jurisdiction, but unlike
genocide, crimes against humanity, war crimes and aggression, piracy crime is not within
the jurisdiction of either the ICC or the International Tribunal for the Law of the Sea
(ITLOS). Piracy within the meaning of UNCLOS was historically excluded from the Rome
Statute of the International Criminal Court because the ILC held the view that “Articles
100, 101, 105 of the United Nations Convention on the Law of the Sea are identical in
substance. These provisions confer jurisdiction only on the seizing state, and they cover a
very wide range of acts. On balance the Commission decided not to include piracy as a
crime under general international law in article 20.”294 The drafters included piracy to the
extent covered by article 3 of SUA Convention within the ICC’s jurisdiction in the 1994
ILC Draft, 295 although treaty crimes were removed for various reasons.296 State
delegations raised several reasons to limit the ICC’s jurisdiction to the four “core” crimes.
293
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Some state delegations argued that it would simplify negotiations and likely to ensure
broad-based support for the court. It was also argued that crimes could be difficult to
define, especially those regarding terrorism. 297
During the past few years, most pirates were tried by the nations that arrested the pirates,
which also had nexus with the case. It has been noticed that prosecution by national courts
has met with various obstacles such as evidence collection,298 procedure problem,299
human right criticism,300 the expense of training judges in African countries,301 and the
lack of an express transfer clause in UNCLOS and the potential asylum request of pirates.
There has been some discussion of setting up a special international tribunal through a
Security Council resolution under Chapter VII of the UN Charter for the trial of pirates.302
However, setting up a specific international tribunal or broadening the jurisdiction of
current international criminal law trial institutions is no effective solution to these
problems. As mentioned above, the jurisdiction of international tribunals is established on
297
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the authorization and consent of the countries. Thus to broaden international court
jurisdiction to piracy cases will require a new convention or protocol, which in turn will
take several years to negotiate; and considering the harm caused by current piratical
activities, it is certain that such an agreement cannot be reached. Another issue is that the
high volume of piracy cases and the continuance of piratical activities will cause concern
about the cost and judicial efficiency to the tribunals. Piracy cases relate mostly to the acts
of stealing, robbery and hijacking, which are far less complicated than other serious crimes
against mankind or disputes on the ocean, while piracy cases occur with greater frequency.
Apart from practical reasons, piracy is also unlikely to be added to ICC jurisdiction
because it is a treaty-based crime, which can be better tried in national courts. So even if
the ICC may be considered as a potential last resort when no state chooses to prosecute,
national courts remain the primary option.
C. National courts
As analyzed above, unlike other crimes under universal jurisdiction (genocide, war crimes,
ethnic cleansing and crimes against humanity), there is no international court that has
jurisdiction for piracy jure gentium, and it is impractical to broaden the ICC’s jurisdiction
to cover piracy. The obligation to prosecute piracy jure gentium is and will be carried out
by domestic courts; however, it is often unclear which nation’s court may exercise
jurisdiction because courts of several countries may have jurisdiction based on different
theories in a specific case, with the consequent result of an active conflict of jurisdictions.
Passive conflict of jurisdictions may also occur, as there is no obligation to prosecute
piracy under international law. As discussed above, the latter situation is common in the
prosecution of African piracy cases. Although universal jurisdiction was intended to be an
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effective tool to prevent passive conflict of jurisdictions, nonetheless it is not ready for
every country to exercise.
To exercise universal jurisdiction authorized by international law in a nation’s courts, it
needs to be effective in that state’s domestic law system. National courts of states that
follow dualism may only adjudicate cases based on universal jurisdiction where there is
specific provision in the nation’s law. Theoretically, a monism country can exercise
universal jurisdiction pursuant to ratified international law, while there are various
limitations or conditions in constitutional law or other law. As a general matter, a
domestic law stipulation on universal jurisdiction for piracy is necessary for a national
court to adjudicate an extraterritorial piracy case without nexus to the country.
In countries without specific legislation to implement international legislations on piracy,
domestic criminal law provisions for other offences are applied and universal jurisdiction
is usually not available. In this case, other bases for extraterritorial jurisdiction are applied,
which require nexus and have other limitations. As analyzed above, in countries
adjudicating piracy as other offences, domestic criminal law authorizes a country to
exercise extraterritorial jurisdiction based on the protective principle, the nationality
principle or the passive nationality principle. For this type of country, nexus is required to
exercise jurisdiction on piracy jure gentium.
In the case of African pirates, the protective principle is applicable when a person’s act
aboard caused harm to the interest of prosecuting country (usually the flag state). However,
in practice, the protective principle is rarely applied as in most cases, a victim from the
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prosecuting country is involved, and extraterritorial jurisdiction is applied through use of
the passive nationality principle.303
The nationality principle is applied when the perpetrator is a citizen of the prosecuting
country. In a case where there is no properly functioning government, such as Somalia, the
international community cannot expect the nation to have sufficient properly trained judges
to try all the arrested pirates; in addition, the Somali government lacks enough facilities to
detain the convicted pirates.
The passive nationality principle is applied when the victim is a citizen of the prosecuting
country. This basis for extraterritorial jurisdiction may provide sufficient ground in cases
when the kidnapped crews and captains are nationals of the prosecuting country, such as
China and Philippines. But when the country is a major shipowner country, such as Japan
and England, it is common for shipowners to register ships in another jurisdiction, both to
reduce cost and to avoid strict regulation. When a flagged-out ship is hijacked, any
piratical activities that took place onboard the ship is subject to the territorial jurisdiction
of the flag country. Unfortunately, most convenient flag states have no intention of
prosecuting the arrested pirates, since their punishment is of no interest to the flag state and
the large number of potential trials would be a large burden.
In the case of African piracy, the Somali government lacks sufficient resources to
prosecute pirates, and it was reported that many pirates transferred to Somalia had been
released without going through the judicial process. While the developed countries that
send naval forces to the area do not want to prosecute the pirates, because of both the
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expense and concern over possible requests for asylum, unless the country has certain
interest vested in the case. In the more usual case, looking to the regional country with
enough resources to exercise universal jurisdiction and prosecute the pirates may reduce
overall expenses and can also avoid the asylum concern. The U.S. and many EU countries
have signed bilateral agreements with Kenya to transfer pirates arrested in the area to
Kenyan court for prosecution; in return, these countries will provide financial supplement
to cover the costs of trial.304
For countries that have a valid basis on which to exercise universal jurisdiction by
incorporating UNCLOS Article 105 to domestic law, the language of Article 105 may limit
the purpose of universal jurisdiction. This language suggests that universal jurisdiction can
only be exercised by the country that arrests the pirates. Although the ambiguity of
universal jurisdiction on the part of the receiving country is unlikely to be challenged by
other states, it may form the basis of an individual defendant’s defense to prosecution.
Universal jurisdiction should only be used as a last resort to guarantee that the perpetrator
is punished. If any country asserts extraterritorial jurisdiction on basis other than
universal jurisdiction, that state should receive priority of prosecution. After all, Kenya is
not an international criminal tribunal, and thus relying on a single state to prosecute all
Somali pirates is not a permanent workable solution. Kenya started to prosecute Somali
pirates since 2006. In April of 2010, Kenya cancelled its agreement with Denmark and
the UK.305 Kenyan Attorney General Wako announced in 2010 that Kenya was would no
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longer take suspected pirates for prosecution, and he also stated that foreign nations were
“rubbishing our judicial system” and suggested that capture pirates should prosecute
them in their own courts. 306 There are also human rights concerns for those pirates
prosecuted and detained in Kenya. Piracy suspects initially transferred to Kenyan prisons
were reported to have been subject to instances of physical abuse.307 Seizing states that
transferred suspects to Kenya where suspects are subject to torture may be implicated in
human rights violations. 308 Fair trial could not be guaranteed in trial of foreign piracy
suspects. Some of the suspects were denied attorneys of their own choice without given
proper reason.309 Institute for Security Studies paper also revealed the problem of
prolonged dentations, unable to ensure communication between suspected piracy and
relatives and poor prison conditions for insufficiency of detention capacity.310 In June of
2010 Kenya resumed to prosecute Somali pirates, but only on ad hoc basis.311 Realizing
the problems with Kenya, international community also identified other regional
countries to cooperate in the prosecution of Somalia pirates. Seychellois and Mauritian
are two regional partners identified by the international community, and have concluded
several MOU following the Kenyan model. Some similar problems also appeared in these
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two countries. 312
D. Conclusion
Considering the advantages and disadvantages of the above approaches, it may be
concluded that more capable regional countries near the pirates’ country of origin ought to
take part in the prosecution of pirates based on universal jurisdiction. Other countries not
in the region may provide financial support and other assistance to these countries as their
fair share of the obligation to fight piracy. As a prerequisite, the language of UNCLOS
article 105 should be modified to be consistent with customary international law by clearly
permitting any country to prosecute pirates, whether or not it is the capture country.
Additionally, countries, whether or not in the piracy infested region, should ensure that
they have sufficient domestic law and jurisdiction for piracy prosecution. A separate piracy
act or an independent chapter on piracy under penal code that provides a comprehensive
framework would be preferable.
III. DEFICIENCIES OF DOMESTIC CRIMINAL LAW DEFINITION FOR PIRACY
Based on the foregoing analysis, definition of piracy under domestic criminal law varies
greatly. The UK, Japan, the U.S., the Netherlands, the Philippines, Singapore and Kenya
have offense of piracy under domestic law; France and Germany apply other relevant
provisions in domestic criminal law to prosecute pirates. It could be seen that countries
with strong shipping interests usually have broader definition, while nations infested with
pirates tend to have a narrower definition that closely resembles UNCLOS. A broader
definition will allow the state to exercise universal jurisdiction to the fullest and thus better
312
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protect its shipping industry. Civil law countries prefer to enumerate the “illegal acts” in
statutory law, while the definition in common law country has more flexibility. The
inconsistency between statutory international law and the practices of individual states, as
well as the inconsistency among various state practices, are obvious.
A. Define piracy as in law of nations
Countries that define piracy according to the law of nations face the most uncertainty.
There is no clear definition of “piracy in the law of nations”. Although the UNCLOS
definition is widely considered to incorporate the definition of piracy under customary
international law, there is much discussion of whether such incorporation is comprehensive.
Consequently, courts in common law countries cannot adopt the law of nations directly as
the source of law, but instead must interpret it by consulting various sources, including the
nation’s own domestic law and international conventions. In addition, if a civil law country
adopts such a definition, pirates may be exonerated based on the criminal law principle of
Nulla poena sine lege certa (there is to be no penalty without definite law). If a penal
statute does not define the punishable conduct and the penalty with sufficient definiteness
to allow citizens to foresee when a specific action would be punishable, then a suspect
cannot be convicted in accordance with such a provision. This principle is recognized or
codified in the penal code of many civil law countries.
B. Use detailed definition of piracy in penal law(original or as in UNCLOS)
The UNCLOS definition is the most frequently cited definition in domestic court
prosecution or domestic criminal statutory law legislation. However, the UNCLOS
definition has become somewhat outdated, and thus has gaps and “loopholes” in many
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aspects, as discussed in Chapter Three. Most countries modify on the scope to exercise
jurisdiction, and inchoate offense. Some countries still use their original definitions in
penal code without modification after becoming signatory to UNCLOS. Such definitions
vary greatly from UNCLOS definition, which usually discard the requirement of “two
ships” and “private ends”. The lack of uniformity among the domestic law of various
states is largely due to the lack of any functioning convention to provide a current working
model for countries to follow. Although the SUA Convention supplements UNCLOS in
the scope of piracy, it does not specify the application to piracy and its signatories are
limited compared with UNCLOS. Moreover, scattered stipulations on piracy in
conventions further limit the uniformity of domestic laws and cooperation among the
countries.
C. Use other relevant provisions in penal code to prosecute piracy
Countries that do not have an independent offense of piracy in their criminal law may have
no trouble in prosecuting pirates pursuant to other criminal offenses, such as robbery,
hijacking, and murder. However unless these offenses are prosecuted as terrorism-related
crime, they will be considered regular crimes that are not subject to universal jurisdiction.
Thus countries can only exercise jurisdiction when they have an established nexus to the
case, which undermines and is an obstacle to international cooperation, encouraging the
current practice of “catch and release.” Having a separate offense of piracy in a state’s
criminal law enables the legislative and judicial branches to implement international law
piracy in a more consistent and comprehensive way.
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D. Conclusion
There are various methods to define piracy in domestic criminal law, while most countries
lack a clear and comprehensive definition for the prosecution of pirates. A more unified
definition provided under international convention will promote cooperation between and
among nations, further resolving the problem of “catch and release” due to the
discrepancies of domestic criminal law.
First, a more unified definition in domestic law is needed, which is to be achieved by
modifying the definition in international conventions. A new definition should be
introduced to the international community either in the form of a convention or a model
law recommended by maritime organizations, and a convention is preferable to model law.
Because once a country becomes a signatory to the convention, it is subject to obligations
under the convention and pressure from the international community to follow the
provisions. While nations have much more freedom to consider a model law in domestic
legislation. It has been shown that although Joint International Working Group
promulgated Model Code and Draft Guidelines for National Legislation overcomes most
of UNCLOS’s shortcomings, they are rarely considered in countries’ legislating process or
judgments compared with the UNCLOS definition. UNSCR 1918 has called for states to
improve the uniformity of domestic piracy law, but no model law or guideline was
provided in this resolution. As analyzed above, the discrepancies among various states’
domestic law were attributed to many factors, such as civil law and common law, monism
and dualism, geographical location and interests from combating piracy. It is impossible to
craft a perfect legislation that satisfies the need and interest of every country. Instead, the
answer is a compromise of different interests. In addition, the new convention definition
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should consider recently-enacted domestic legislations and newly-adopted prosecution
practices in recent years. State practice is an important element in the formation of
international law, and the domestic law developments and piracy trials point to the need for
a new legal framework for the modern prosecution of piracy.
Second, countries should actively review their domestic law after ratifying the convention,
and update the law in accord with the definition in the convention. It has been shown in
previous experience that many countries do not modify their domestic law on piracy, even
several years after the ratification of UNCLOS. In countries following monism, ratified
treaty law takes effect automatically without the prerequisite of subsequent legislation to
implement it. Still, the country’s domestic law (constitution law or specific law on treaty
implementation) will determine the effect of international conventions on domestic law.
For example, some countries make the difference between treaties directly or indirectly
implemented, based on the substance of the treaty or other factors, and domestic legislation
is needed to make an indirectly implemented treaty take effect. Both convention
provisions that require a state to criminalize an act and provide punishment and those that
broaden extraterritorial criminal jurisdiction to case with no nexus are commonly seen as
non-self-executing provisions. Piracy-related conventions usually contain both types of
non-self-executing provisions. To guarantee that a piracy law will be in effect for future
prosecutions, countries should follow a strict time line in implementing the convention.
Third, whether the country follows monism or dualism, specifying piracy as an
independent crime under domestic criminal law and providing a clarified definition will
make the domestic law framework both consistent and comprehensive. For example, in a
monism country that prosecutes piracy in accord with other established crimes, although
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universal jurisdiction for piracy may automatically become part of domestic law, the scope
of offenses used for piracy prosecution may be broader than the UNCLOS definition, and
it will be unclear whether universal jurisdiction is available.

135

CHAPTER FIVE: PIRACY IN DOMESTIC MARINE INSURANCE LAW
In the area of domestic private law, maritime law is influenced by the new trend of
hijacking for ransom. Such influence is most obvious in marine insurance law and the
marine insurance market. Traditional piracy risk is embodied in the loss arising from
robbery, theft and damage of cargo and ship, and injury of crew. The laws and the
insurance policies developed over past hundreds of years are mature as to the traditional
piracy risk. However, with the new trend of piracy for ransom, new challenges to marine
insurance law and insurance market have arisen.
First, any contradiction with the definition in compulsory marine insurance law would
render the marine insurance contract invalid. However, in many countries the definition of
piracy in marine insurance law is uncertain or not comprehensive. Second, is the payment
of ransom legitimate or not? If piracy ransom payment violates public policy and is illegal,
it will not be an insurable interest under a marine insurance contract. Third, if piracy
ransom is permissible in domestic law, what is the nature of the piracy ransom payment?
These questions relate closely to countries’ international law obligation to cooperate in
fighting piracy and protect their shipping industry. The following section analyzes the
marine insurance laws of various countries to determine whether they are adequate to
cooperate with international law and protect victims of piracy.
I. COVERAGE OF PIRACY RISK IN MARINE INSURANCE CONTRACT
Piracy embodies the character of both marine risk and war risk, and thus it could be
insured under either hull/cargo policy or war risk insurance. Historically, the coverage of
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piracy risk changes between marine risk and war risk repeatedly,313 which reflected how
insurers balanced their interests with the rise and fall of piracy. Currently, the tendency is
to exclude piracy risk from marine risk and instead to cover it in a separate war risk policy.
However, both the coverage by hull insurance and war insurance have their disadvantages,
and it is questionable whether an insured can get adequate coverage from the insurance
market just considering these two type of policies. In addition, neither expressly provides
coverage for piracy ransom, and even if ransom payment is covered, the other expenses
relating to piracy ransom payment are certainly not covered. K&R policies could provide
better coverage for the full risk of piracy for ransom.
A. Insurance for vessel
In the London marine insurance market, piracy was originally listed as marine peril in SG
Form, although it was usually excluded from SG coverage by incorporating Free of
Capture and Seizure Clause (FC&S) in practice.314 Accordingly, the assured needed to
purchase a separate Institute War and Strikes Clauses. The first major change took place in
1898, when the London market decided to separate war risk and marine risk, and
consequently piracy was excluded from FC&S. This practice lasted until 1937, when the
second major change occurred. The exemption of piracy in FC&S was removed, and thus
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piracy became a war risk. The third major change came along with the Lloyd’s MAR Form
in 1983, which again recognized piracy as a marine risk. 315
Due to the surge of African piracy, the London market started to move piracy back to the
status of war risk in 2005 by the incorporation of Violent Theft, Piracy and Battery
Exclusion Clause into hull policies (ITCH, IVCH, IHC), and introduced additional
conditions to protect the insurer against unexpected risks. In the current London marine
insurance market, an assured who wants to insure against piracy must obtain Institute War
and Strikes Clauses Hulls (IWSCH) as an additional coverage to hull policy. IWSCH
includes a clause allowing both the insurer and the insured to cancel the war risk policy by
notifying the other party seven (7) days in advance.316 Another clause to protect an insurer
from exposing itself to unexpected war risk is by incorporating Navigation Limitations for
Hull War, Strikes, Terrorism and Related Perils Endorsement. The assured would be
temporarily uninsured during the period sailing in the listed areas unless notice is given to
the insurer and new terms of coverage and premium are agreed upon.317 From the year
2006 to 2010, Somali waters, Gulf of Aden, part of Indian Ocean, Arabian Sea, Gulf of
Oman, and Southern Red Sea were added to the list.
The coverage of piracy in U.S. marine insurance market also started as marine peril.
Piracy was moved to war risk insurance since 1977, and has remained as war peril since
then. Currently, while piracy is covered by American Institute Hull Clauses 2009 (AIHC)
as a named peril (Line 101), it is excluded by War Strikes and Related Exclusions Clause
315
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(Line 326), which supersedes all other clauses. Piracy is insured by American Institute
Hull War Risks & Strikes Clauses 2009 (AIHWRSC). Similar to the London market,
insurers covered by policy from U.S. marine isurance market reserve the right to cancel the
insurance contract at any time, and navigation limitations also apply.
In both UK and U.S. markets, piracy ransom payments are recoverable as General Average
contribution or sue and labor if such payment is legal under domestic law. The legality of
piracy ransom payments will be discussed in the following section.
B. Insurance for cargo
In the London insurance market, cargos transported by sea are covered by Institute Cargo
Clause (hereinafter as ICC), Institute Strike Clauses (Cargo) 1982 or 2009, and Institute
War Clause (Cargo) 1982 or 2009. The most commonly used versions of ICC are ICC
1982 and ICC 2009, which both consist of ICC (A), ICC (B) and ICC (C). The three types
of insurance policies are distinguished by the kind of risk they cover. ICC (A) is the socalled “all risk” policy, although it still has certain exclusions.318 As per Clause 6.2, piracy
is an exception to the war risk, and thus it is still covered in ICC (A).319 However, the
definition of piracy may differ depending on the governing law with respect to the
insurance policy. The damage caused by riot is excluded by Clause 7.2, and Clause 7.4 of
ICC (A) 2009 also excludes damage “caused by any person acting from political,
ideological or religious motive.” As such, based on the definition ascertained by
governing law, a separate Institute Strike Clauses (Cargo) and/or Institute War Clause
318
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(Cargo) may be needed to cover riot. As to ICC (B) and ICC (C), both clauses only cover
risks enumerated in the policy, and piracy is not expressly covered. Moreover, in the war
exclusion clause of ICC (B) and ICC (C), piracy is not exempted from the exclusion as in
ICC (A). To deal with the situation in Somalia, the right to cancel the insurance contract
by giving a notice 7-day in advance was added to ICC (A). This clause is based on the war
risk policy experience that casualties of war can increase dramatically in several minutes.
The situation of Somali piracy resembles a war situation, and it is reasonable to give
insurers the right to rescind the policy, or, alternatively, to continue to insure based on a
new evaluation of the risk.
Similar to its hull insurance practice, the U.S. insurance market also covers piracy as a war
risk as opposed to marine risk. The US marine insurance market provides the four basic
types of cargo insurance in various forms: all risks policy, American Institute Cargo
Clause Free of Particular Average- American Conditions, American Institute Cargo Clause
Free of Particular Average- English Conditions and American Institute Cargo Clause with
Average. Piracy is excluded from coverage of cargo clause by using the FC&S Warranty
Clause.320 Piracy is covered in War Risks Policy (Form No. 3S). Article 1 of War Risks
Policy provides the covered risks, including not only piracy but also other warlike risks
that are difficult to distinguish from piracy. Thus a war risk policy avoids the issue of a
potentially incomprehensive definition of piracy in marine insurance law.
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However, U.S. War Risk insurance does not provide coverage for delay. Pursuant to
Article 3 (c), "This insurance does not cover any loss or damage caused by or resulting
from any of the following causes: ... (c). Delay, deterioration and/or loss of market." In the
trade of crude oil, one shipment of oil may have already been resold several times when it
is still in transit, and the market price of oil fluctuates every day. This is also true of
seasonal goods. As such, it is a major disadvantage to obtaining insurance in the U.S.
market when the assured is the owner of special types of cargo.
Cargo coverage in Norway is similar to UK practice. Cargo is insured by Clause A, Clause
B and Clause C. Clause A is “all risk” insurance, and piracy is not expressly excluded in its
exclusion clauses.321 Clause B and Clause C only cover named perils, and piracy is not
among the listed perils.
C. Protection & Indemnity Insurance
Protection & Indemnity (P&I) Insurance is the mutual insurance by shipowners to insure
against specific liabilities and third-party liabilities that are not covered by hull insurance.
Each country may have several P&I clubs in the market, and each club has different club
rules, which are used as terms of insurance policy.322 P&I policy covers a large range of
liabilities, and the relevant coverage for piracy attack includes the following: liability for
loss of life, injury, and illness; repatriation and substitution expenses; liability to remove
wrecks; liability for pollution. Although liabilities resulting from war risks are excluded
from P&I Club coverage, piracy is usually exempted from such exclusion. The amount
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recoverable from a P&I Club is limited to that portion that cannot be recovered from other
insurance or from other sources. As for the payment of piracy ransom, International P&I
Group has indicated that whether to indemnify piracy ransom payment is subject to the
discretion of the club board under sue and labor or omnibus provisions if there is no other
source of indemnity.323
D. Kidnap & Ransom Policy
As analyzed above, the traditional marine insurance policies in the marine insurance
market was sufficient for coverage against the type of piracy symbolized by losses arising
from robbery and damage to ship and crew. However, as to piracy for ransom, the
coverage provided is not sufficient, whether in the scope of coverage or in the sense of
certainty in maintaining coverage status. Based on the needs of the shipping market,
underwriters started to introduce a Kidnap & Ransom Policy (K& R Policy) to shipowners
since 2008. Now K&R policy can be found at Lloyd’s, as well as the U.S. and Chinese
insurance markets. K& R policy had already been on the market for many years before the
rise of piracy for ransom324, and has been purchased by companies who send employees to
some South American countries with a high risk of kidnapping.325 The application of K&R
policies in maritime circumstances solves some of the deficiencies of traditional marine
insurance policies in the face of piracy for ransom.
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The expenses covered by K&R policies are much broader compared with marine insurance
policies. Currently, Hiscox, Travelers, Catlin, Aspen, C V Starr, Griffin and Chartis are the
most important K&R insurance providers on the market. The detailed coverage of
expenses varies among policies provided by different insurance companies, but almost all
of these K&R policies cover not only the ransom payment, but also indemnify the insured
for other expenses related to ransom payment, such as ransom in transit, consultant fees
and additional expenses (travel cost of victim’s family, independent interpreter’s fees,
medical/ psychiatric fees).326 Each insurance company usually has formed a partnership
with a specific consultant company,327 and the cost to hire such a consultant is covered
without limitation. Some policies also cover the cost of hiring an independent
negotiator/consultant.328 This is one of the most significant advantages compared with hull
policy and war risk policy, as hull policy and war risk policy only cover the ransom
payment if applicable. In practice, other related expenses, especially the cost of a private
consultant,329 could total more than the ransom itself.330 The K&R policies also save
precious time after a hijacking by hiring experienced consultants for the assured from the
partner consultant company.
The second advantage of choosing a K & R policy over the traditional marine insurance is
that the K & R policy contains fewer limitations that make the status of coverage uncertain.
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In a K&R policy, insurers have no privilege to cancel a contract based on condition of
navigation limitation or cancellation on notice. However, most K&R policies also contain
certain conditions, mostly mechanisms to avoid insurance fraud.331 Another commonly
included condition in a K & R policy is that the assured should keep the terms of the K&R
policy confidential, with an assured’s unauthorized disclosure rendering the insurance
contract void. The reason for this condition is a fear that kidnappers will learn the
maximum acceptable ransom payment, and then use this information against the shipowner
in negotiating a higher ransom. Compared with the conditions in marine insurance policy,
the conditions in K&R policy are more favorable to the assured.
Despite of the strong advantages of K&R policy, the premium for K&R coverage is
usually quite high, ranging from $30,000 to $45,000 per voyage.332 In addition, piracy
ransom payment may be deemed as violating public policy, and thus not an insurable
interest. The legality of piracy ransom payment will be discussed in the following section.
Due to the price and legality concerns, many shipowners choose to detour, increase speed
or pay ransom if a hijacking occurs, both of which also involve significant expense.
II. DEFINITION OF PIRACY FOR MARINE INSURANCE PURPOSE
Maritime and admiralty law are compulsory in many aspects, such as the regulation of
common carriers and the registration of new ships. By contrast, laws to regulate maritime
insurance and private charter parties have both compulsory and voluntary aspects: in these
331
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areas, the general principle is to encourage the freedom of contract and stimulate business
transactions. As for piracy, few countries define it in their marine insurance law, but
instead leave it open for the parties to decide for themselves. As mentioned above, neither
the insurance markets in the UK or the U.S. provide definitions of piracy in the policy;
however, the definition is especially important to ascertain the coverage when piracy is
insured as a marine risk. Both the insurer and the assured neglect the significant use of a
clear definition of piracy. UK and US have many judicial decisions to help define the
scope of piracy for marine insurance purposes. Many scholars have found these cases to
be confusing and even contradictory. Moreover, the definition agreed to by the parties
could not contravene existing law. Norway also values the freedom of contract in its
shipping industry, and thus only one provision of the mandatory insurance act applies to
marine insurance.333
In the following section, UK law, US law and the Norway Marine Insurance Plan are
analyzed as typical examples defining piracy for marine insurance purposes. The UK
provides the definition for piracy in both its statutory law and case law, while the
definition of piracy in the US is from case law, as there is no codified marine insurance law
in the US. In both common law countries, the three doctrines to interpret contract are
applicable in the interpretation of the definition of piracy in a marine insurance contract,334
which are the following: (i) reasonable expectations; (ii) usage of trade; and (iii) contra
proferentem.
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A. Definition in UK marine insurance law
The UK definition of piracy is based on United Kingdom Marine Insurance Act of 1906
(MIA 1906), and further modified by case law. The definition of “pirates” provided in
MIA 1906 is a codification of the case law before 1906.335 Rule 8 of the Rules of
Construction in the First Schedule to MIA 1906 provides that “the term ‘pirates’ includes
passengers who mutiny and rioters who attack the ship from the shore.” However, the
stipulation in MIA 1906 resolves only a small fraction of the problems in defining piracy
for marine insurance purposes. The decisions in cases after MIA 1906 are also important in
sharpening the definition. The cases after MIA 1906 clarified on the following aspects of
the definition: first, piracy in marine insurance law can occur on territorial sea, EEZ, and
high sea,336 but cannot occur in inland waters;337 second, successful robbery is not required,
and an attempt to commit such act is sufficient to constitute piracy;338 third, the act must be
committed for private gains, not for political aim;339 fourth, mere theft without force does
not constitute piracy, and force, or at least the threat of force, is indispensable for piracy. 340
The definition of piracy in UK marine insurance law is comprised of both similar and
distinct elements compared with international law and criminal law definition. It broadens
the area where piracy can occur, and also includes attacks by passengers from the same
ship. The distinction is due to the different purposes they serve. As indicated by the court
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in the case Republic of Bolivia, in deciding the definition of piracy in marine insurance
policy, the international law and criminal law definition do not apply, and the popular
meaning in the shipping industry should instead be considered.341
B. Definition in US marine insurance law
The definition of piracy in US marine insurance law resembles that of the UK in many
aspects. The US does not have statutory law for marine insurance342, and its definition for
piracy is composed of scattered cases. One of the general rules in U.S. marine insurance
law is that when there is no applicable US law, provisions of UK marine insurance law
should be considered, as it is important to maintain the harmony with UK marine insurance
law.343
A review of the US cases suggests that there are four essential elements to piracy in US
marine insurance law. First, besides robbery, other acts of depredation can also lead to
finding of piracy, such as murder, battery and kidnap.344 Second, the motive of the act
should be for private ends, and not for political ends.345 Third, the place where piracy
attack occurs is on the high seas, which includes any open waters except for inland
waters.346 Fourth, the act should be committed in “the spirit of universal hostility”, and not
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aiming at a specific person.347 Some scholars have suggested that piracy under US marine
insurance law need not contain all of the above elements.348 But the more closely the
situation resembles the preceding list of factors, the more likely a court will find the act is
piracy.349 These cases, taken together, have formed a relatively comprehensive definition
of piracy for marine insurance purposes. However, some aspects remain unclear. For
example, the matters of force and mutiny have not been discussed directly by American
courts. It is only implied in the Dole case that the use of force might be an element of
piracy, and in the latter case of Britannia Shipping Corporation, the court refused to
discuss this matter. 350 And thus, based on the general rule of U.S. marine insurance law,
where U.S. law is silent on an issue of marine insurance law, UK marine insurance law
may be applied.
Similar to UK law, US courts have held that the definition of piracy in marine insurance
law should not be confined to the definition in international law, but should instead be
defined in accordance with the expectation of the parties. It is provided in the judgment of
Dole case that:
The words ‘piracy’ in a policy of insurance, must be understood as referring to
those only who are guilty of piracy as defined by the ‘law of nations’. But we can
perceive no ground for such a restriction. The parties to the contract must be
presumed to have understood the laws, at least of this country; and so far as any
kind of piracy, whether by the statutes or by the law of nations, could affect marine
risks, it must be considered as embraced in that term when used in contracts
relating to such risks, unless there is some limitation or exception.351
347
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The most significant difference between the US definition of piracy and the UNCLOS
definition is also in the place of the attack. Besides, the US definition also broadens the
forms of act to include other acts of depredation. Neither the UK definition and the
definition by law of nations requires universal hostility against all, which is a unique
element in US law.
C. Definition in Norway Marine Insurance Plan
The Nordic Marine Insurance Plan is an agreed document issued jointly by the Shipowners’
Associations in the Nordic countries (Norway, Denmark, Finland and Sweden), which
provides the standard conditions for marine insurance in those countries. Although it is
neither compulsory law nor regulation, it provides important guidance for the parties to
marine insurance contracts, and it has great influence on the marine insurance laws of
Nordic countries. Commentary to the plan is used to interpret and supplement the Plan, and
the Commentary has the same legal effect as the Plan.
There are several editions of the Plan, and the latest edition is the Nordic Marine Insurance
Plan of 2013, which is based on the Norwegian Marine Insurance Plan of 1996, Version
2010. In the 2013 Plan, piracy is mentioned as an insured peril in Clause 2-9, Sub-clause
1(d).352 The definition of piracy is not provided in the Plan, but instead is discussed in
details in the Commentary to the Plan. The text regarding piracy in the 2013 Plan remains
the same as the 1996 Plan, while the definition of piracy changed since the 2010 Version
of Commentary in response to the rise of African pirates.
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In the Version 2007 of Commentary, piracy is defined as “illegal use of force by private
individuals in open sea against a ship with crew, passengers and cargo”. As per the
Commentary Version 2007, “open sea” (or “det åpne hav” in Norwegian) indicates the
same meaning as high seas in UNLCOS,353 which is outside the jurisdiction of coastal state
and outside the territorial limit of 12 nautical miles. In fact, when the usage of “open sea”
first appeared in the 1964 Plan in Brækhus/Rein: Håndbok i kaskoforsikring (Handbook of
Hull Insurance), the international rule as to the jurisdiction of coastal states had not been
brought up yet, and there is some question whether it is reasonable to relate the jurisdiction
meaning of high seas to the definition of piracy in Nordic Plan before 2010 Version.354
Unsatisfied with the unclear line between piracy and ordinary crime, the committee came
up with a major modification in the Commentary Version 2010, which discarded the
previous usage of “open sea ” and instead used the new limit of port limits. Port limits
would be defined or decided by the nature of force used if no such agreement is found. The
reason for the new line for piracy attack is due to the different and varying levels of risk
between war peril (piracy) and civil peril (robbery at the port): the port authority could
discover and react to the robbery at the port in a much quicker and more effective way than
piracy. Besides, to constitute piracy under the Norwegian Marine Insurance Plan, the
insured ship must be “under way” (not anchored or moored) when attack takes place, with
an exception for temporarily anchored ship in preparation to move, and ship designed for
stationary operation.
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As provided in the Commentary Version 2013, the definition of piracy in marine insurance
law serves a different purpose than the international law definition, and thus it would be
inappropriate to follow the international law definition.355 Compared with the definitions in
British and US marine insurance law, the two-ship requirement is also disregarded in the
Nordic Plan, and the definition in the Nordic Plan is even broader, in that it has no
requirement as to the purpose of attack.
III. PIRACY RANSOM PAYMENT IN MARINE INSURANCE LAW
A. Legality of piracy ransom payment
The debate on the legitimacy of piracy ransom has always been a problem for shipowners,
insurers and government alike. Private interest and public interest are in conflict over
whether to prohibit payment of piracy ransom. On the one hand, the government is
concerned that the ransom will be used to support terrorism, and thus create a threat to the
safety of its citizens and international commerce in the long run. On the other hand,
maritime industry practitioners and the seamen’s welfare organizations assert that paying
ransoms is the only tool available once a ship and its crew are kidnapped.356 It is believed,
after a large number of cases in which the shipowners paid ransom, that paying ransoms is
effective and can minimize risks of escalated violence, revenue liability, and
environmental disaster. Whether payment of ransom is illegal is significant in any private
party’s decision to pay ransom, which runs the risk of making them effectively a supporter
of terrorism, thus subjecting them to criminal penalty. Another obstacle to support the
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legality of ransom payment is general public policy in the law of most nations, while the
exception of duress may provide the payer a legal basis for such a ransom payment.
B. Relation between Piracy and Terrorism
The United Nations has been opposing ransom payments as the fuel of terrorism even
though the source of payment is private, and a majority of countries have declared
themselves in opposition to the practice as well. The United Nations based its anti-ransom
position on the concern that ransom would fuel local terrorism and won’t help solve piracy
in the long run. Although there is no direct evidence to show the link between pirates and
terrorist groups and piracy is forbidden under Islam, it has been reported that four major
pirate investors have been detained by terrorist group Al Shabaab for their refusal to share
profits. 357 With the number of ransoms collected rising years by year, it is increasingly
likely that terrorist groups will try to share in the ransom.
The United Nations’ intention to prevent ransom payment to pirates in Somalia is most
obviously shown in UNSCR 733 and UNSCR 1844. UNSCR 733 is an early resolution
showing the UN’s position in opposing any action that may contribute to the instability of
Somalia generally. UNSCR 1844 adds more restrictive measures and authorizes the UN
Somali Sanction Committees to list individuals and entities that engage in or provide
support for acts that threaten the peace, security or stability of Somalia. The US has
proposed to add to the sanction list two suspected pirate leaders Abshir Abdillahi and
Mohamed Abdi Garaad, who are said to be have involved with nearly all ransoms.358
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However, the proposal has not taken effect, as the UK has put a technical hold on the
proposal, and thus a unanimous agreement of all permanent members cannot be reached.359
Later UN expressed its concern that the rising number of ransom would further fuel piracy
in UNSCR 1846 and UNSCR 1897.
The legislation and policy of each country on payment of ransom is the result of balancing
private interest and public interest, and few countries intend a complete ban on the
payment of ransom. Only payments associated with terrorism are prohibited. However, the
problem is that there is no clear line between piracy and terrorism, and it is accordingly
difficult for countries to reach a unanimous agreement.
Even before the appearance of large numbers of Somali piracy incidents, there has been
much debate as to whether to classify piracy as terrorism or just as ordinary crime, but the
need to distinguish the two was not acute, and the debate focused on which classification
better serves the purpose of balancing the punishment of pirates and the furtherance of
human right issues. Since the rise of hijacking for ransom, shipowners and marine
insurance companies have been eagerly expecting the opinions of legislators and judges on
to whether piracy is terrorism, so that private parties may know whether the payment of
ransom is a legal, and thus legitimate practice.
As with piracy, there are various definitions of terrorism in international law and domestic
law and no consensus has been reached. Some of these definitions have provisions that
may be applied to certain piracy acts, while the relationship between terrorism and piracy
remains obscure. Taking the SUA Convention and the International Convention Against
http://www.bbc.co.uk/news/world-africa-10917961.
359
Id.
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the Taking of Hostages 1979 as examples, both could be applied to certain acts of piracy;
yet the applicable articles of the conventions do not use the express term of piracy and are
not exclusively for piracy acts. It is widely recognized that terrorism, piracy, insurgency
and organized crimes overlap with one another. Even for Somali pirates who are reported
to have been using ransom payments to purchase weapons and support terror organizations,
each act of purported piracy should still be decided on a case-by-case base.360 However, at
least a consensus has been reached that one obvious difference between the two crimes is
that pirates eschew attention and aim to sustain their trade, while terrorists will court
publicity and inflict as much damage as possible.361
C. Domestic Law on Legality of Piracy Ransom Payment
1. Countries that forbid piracy ransom payment
Similar to UN, the US takes a no-concession position, on the same basis that paying
ransom to Somali pirates would encourage and support terrorism and threaten local
stability. The U.S. government’s position is that it refuses to negotiate with pirates on
ransom and will resort to military force to rescue kidnapped crews.
The US’s position is clearly shown in presidential executive orders and other public
speeches. President Obama issued Executive Order 13536 on April 13, 2010. The Order
makes criminally punishable any act of providing financial aid directly or indirectly to any
person or entity classified as a “Specially Designated National” (SDN) by the Office of
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Foreign Asset Control (OFAC), or to any person or entity that is determined by the
Treasury and State departments “to have engaged in acts that directly or indirectly threaten
the peace, security, or stability of Somalia. ” 362
Especially after the hijacking of US-flagged vessels M/V MAERSK Alabama and the M/V
LIBERTY SUN, which were under mission of sending humanitarian aid to African
refugees, it was noted by OFAC that Somali pirates had obstructed the delivery of
humanitarian assistance363, which according to UN resolution 1844, has threatened the
stability of Somalia. In 2010, confronted with a rise in the number of piracy cases,
Secretary of State Hillary Clinton reaffirmed that it is both illegal to pay piracy ransom and
against US policy, and subsequent statements by other administration officials followed.
However, the language of EO 13536 is vague, and how to apply it in practice remains
questionable. It is doubted how much influence this regulation would actually bring to the
shipping industry. First, there is debate among scholars in the field about whether the
nature of Somali piracy, as per the President, is the same as the target of the order. If so, it
means making payment to persons or entities other than those two known pirates listed in
the annex is also forbidden. Although the language of the order doesn’t provide an answer,
the practice in applying the annex364 and informal speeches by officials show that the order
only applies to payment of ransom to pirates specified in the list. In fact, most payments
are made through dropping money on the deck from a helicopter, and it is difficult to
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identify the pirate, making it impossible to match the pirate in OFAC's record. 365 Secondly,
who is subject to the penalty of the order? It would be imprudent to conclude that the
order applies exclusively to “US person[s]”366 based purely on the words of the Order. As
shown by the US government’s reaction to non-US-person shipowners and foreign
response consultants, the Order has a much broader application than initially suggested,
and the current tendency is to apply it to anyone who has nexus with the US. Thirdly, even
setting aside whether the sanction applies to payment to any pirates or just those two listed
in the annex, it is questionable whether the mental state of the ransom payer matters.367
Adam Szubin, OFAC’s director, has said that it will target “only those individuals and
entities that freely choose to support acts of piracy or armed robbery at sea off the coast of
Somalia, including through the supply of weapons, financing, communication devices, or
small boats and other equipment.” 368 And an OFAC explanatory document also suggests
that only “willful violation” is punishable although this document has no binding effect.369
If it is the intention of OFAC that the ransom payer’s mental state makes a difference and
only voluntary payment violates the Order, most cases of private ransom payment would
be legal, as the defense of duress may apply: those who are paying are doing so under the
threat of losing human lives. The ambiguous language of the Order would cause both
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domestic and foreign ship owners, cargo owners and insurers to be more cautious in
dealing with US related transactions, while on the other hand, it may discourage
shipowners from operating in pirate-infested areas.370
In addition to the US, Italy also forbids piracy ransom payment in its domestic law,
although it no longer adheres to the law in recent practice. Italy has enacted law forbidding
ransom payments by automatically freezing the victim’s relatives’ assets.371 This law was
aimed at deterring the surge of kidnapping gangs in the 1960s, and it indeed successfully
reduce the incidence of such offenses.372 However, in the most recent incident of two
Italian aid workers taken as hostage by Syria’s largest al-Qaida affiliate, the Italian
government paid ransom as opposed to its domestic law and its obligation as a NATO
ally.373 For this act, the Italian government came under criticism from the international
community for compromising with terrorists. In fact, it has become increasingly common
for the European nations to save their citizens by allowing ransom payment to the terrorists,
while officially denying such permission.374
2. Countries that permit piracy ransom payment
Since the Ransom Act of 1782 was abolished in 1864, there is no law in the United
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Kingdom that forbids ransom payment directly. In the year 2010, the judgment of the
Supreme Court in case Masefield AG v. Amlin Corporate Member Ltd confirmed that there
is no UK law prohibiting ransom payment, and thus ransom payment is not illegal.375 The
Supreme Court further ruled that ransom payment does not violate public policy by
holding as follows:
It is true that payments of ransom encourage a repletion, the more so if there is
insurance cover: the history of Somali piracy is an eloquent demonstration of that.
But if the crews of the vessels are to be taken out of harm's way, the only option is
to pay the ransom. Diplomatic or military intervention cannot usually be relied
upon and failure to pay may put in jeopardy other crews.376
In support of this position, the UK put an indefinite technical hold on the U.S. proposal to
add pirate leaders Abshir Abdillahi and Mohamed Abdi to the UN’s sanction list, although
it suggested that the proposal was not a veto. Moreover, Masefield also clarified the
relation between ransom payment and bribery: “the payment of a ransom in response to
threats to life or liberty is not prima facie a bribe, done for the purpose of obtaining an
improper advantage.”377
Although case law has held that payment of ransom per se is not illegal, and the assured
can recover ransom paid from an insurer under an insurance contract, there is still the
possibility of money laundering378 or terrorism financing,379 depending on to whom the
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payment is made. A person who knows or has reasonable cause to suspect that payment is
made to terrorists or terrorism entity is presumed to support terrorist purposes under
Terrorism Act 2000 §15(3).380 A new Counter-terrorism and Security Bill was presented to
a committee of the whole House on December 2014 to criminalize an insurer’s
reimbursement of a ransom payment to terrorists, which will become Section 17A of
Terrorism Act 2000 if passed. Based on the Bill, even if the act is partially related to
terrorism, the insurer is still subject to the punishment under this clause.381 However,
Home Office Minister James Brokenshire’s reply to the shipping industry clearly shows no
intention to punish insurers for the payment of piracy ransom.382 It appears that the UK’s
dilemma is due chiefly to pressure from the shipping industry and the insurance market
that relied on ransom payments to expedite the release of captured crew and ship.383
Another reason not to outlaw the practice of paying ransom is the concern that the UK
doesn’t provide the defense of duress as the US does, a distinction that is perceived as
unfair to private parties who paid ransom under extreme conditions.

379

In broad terms therefore, the payment of ransoms to individuals who are acting purely for personal gain
would not constitute a terrorist finance offence. As such the issues of consent under the Terrorism Act do
not arise.
380
United Kingdom: The Terrorism Act 2000 [United Kingdom of Great Britain and Northern
Ireland], 2000 Chapter 11, 20 July 2000, available at:
http://www.refworld.org/docid/46e552412.html [accessed 28 July 2015].
381
The new Section 17A proposed in the Bill reads that: “ Insurance against payments made in response to
terrorist demands (1) The insurer under an insurance contract commits an offence if … (b) the payment is
made in respect of any money or other property that has been, or is to be, handed over in response to a
demand made wholly or partly for the purposes of terrorism.”
382

UK Keeps Piracy Ransom Payment Legal, World Maritime News, (Jan, 21, 2015),
http://worldmaritimenews.com/archives/150000/uk-keeps-piracy-ransom-payment-legal/.
383

Michael Peel, UK Blocks UN Move to End Pirate Funding, Fin. Times, (Aug. 8, 2010),
http://www.ft.com/intl/cms/s/0/633a2eca-a30d-11df-8cf4-00144feabdc0.html.

159

In practice, the UK government will not make or facilitate a ransom payment officially,
and always counsels the private party against concessions to hostage takers,384 while in fact
the UK government rarely intervenes to prevent ransom payments. There is, for example,
the case of the Chandlers, a yachting couple seized by pirates on October 23, 2009.
Although the British Foreign Office refused to pay ransom to Somali pirates, the couple
was eventually released after their relatives paid the ransom to the pirates.385 Apart from
the UK, most European countries also turn a blind eye to the private payment of ransom to
rescue hostages held either by pirates or terrorism groups, despite those nations’ official
statements against ransom payment. 386
Although China has no law or judgment that supports or opposes piracy ransom payment,
there have already been several such cases involving the practice, and the first K&R policy
was issued by Property and Casualty Company Limited (PICC) Nanjing office. 387 There
was no government intervention to prevent such payment,388 and the Insurance Regulatory
Commission didn’t regulate or comment on PICC’s K&R insurance, indicating that the
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government has no intent to punish such act at the moment. Both the legislative and
judicial departments remain silent on this issue.
D. Nature and allocation of piracy ransom payment
Piracy ransom could be divided into ransom for property, which includes ransom for vessel
and ransom for cargoes, and ransom for life, which includes ransom for crew and ransom
for passengers. The four categories have many similarities in their nature and who is liable
to pay, but each takes some specific characteristics. In general, shipowners, cargo owners,
the crew’s employers, the passengers themselves and relatives of hostages are all potential
parties to share in the loss. If the target has been insured for risk of piracy ransom under
marine insurance, the ultimate source of piracy ransom should be the insurer.
The targets of piracy attack and ransom are often not identical, which makes the conditions
for hijacked crew and passenger awkward; there is much debate over which party is legally
responsible to pay a ransom to rescue the ship’s crew. In most cases, pirates only ask for a
lump sum of ransom for ship, cargo and crews based on the value of a ship and its cargo.
In addition, there is tendency to release vessel and cargo and just hold crew for ransom
after a successful attack,389 since it is much easier to hide and transfer crew than try to hide
the vessel and less likely to be spotted by patrolling navy ships. Whether ransom is
recognized as salvage expense, general average or sue and labor will make a substantial
difference in the allocation of loss among the interested parties.
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1. Salvage
Although claiming for salvage would grant the saver the advantage to exercise a maritime
lien on the saved vessel to guarantee salvage reward, it is rarely claimed in case of piracy
ransom390. The definition of salvage operation doesn’t preclude salvage by means of
paying ransom. Section (a) of Article 1 of International Convention on Salvage 1989
provides that: “salvage operation means any act or activity undertaken to assist a vessel or
any other property in danger in navigable waters or in any other waters whatsoever.” And
§65(1) of the Marine Insurance Act 1906 provides that “Subject to any express provision
in the policy, salvage charges incurred in preventing a loss by perils insured against may
be recovered as a loss by those perils.” However, salvage rendered by the assured is
usually excluded.391 In this situation, the benefit of maritime lien cannot be exercised, and
general average ( hereafter as GA) or sue and labor would be more favorable for the
assured. For example, when the shipowner is the assured and creditor of piracy ransom,
ransom for the ship will be deemed self-rescue, so that the payment is refunded by the
insurer. And the lien can’t be exercised against cargo owner since the maritime lien for
purpose of salvage could only be established on the vessel subject to maritime claims.
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2. General average
GA is an effective tool for legislators to maintain the balance among interested parties.
The most acknowledged GA adjustment rule, York- Antwerp Rules 2004 Art.22, provides
that "there is a General Average act when, and only when, any extraordinary sacrifice or
expenditure is intentionally and reasonably made or incurred for the common safety for the
purpose of preserving from peril the property involved in a common maritime adventure".
Piracy ransom payment satisfies the generally recognized elements of GA expense:
(1). The shipowner and cargo owner are confronted with common risk
This is the most significant element of GA, which means that during the same voyage both
owners of vessel and cargoes are faced with the possibility of property loss in the same
incident due to the same risk. The duration of common risk commences when the cargoes
are loaded and ends at the moment they are discharged, and the ransom for vessel and
cargoes is compatible with the timing standard.
Once the vessel is hijacked, the potential loss of property will expand to the cargoes. If the
hijacked vessel cannot be rescued eventually, the loss of vessel and cargoes is inevitable,
and thus piracy ransom for vessel and cargoes should be classified as a particular
expenditure arising from common risk at sea. In addition, the common risk is not illusory
but real, which indicates that the risk exists as an objective fact. Based on the conditions
stated above, once pirates have taken over the vessel and no other measures are effective in
rescuing the vessel, both ship owner and cargo owner are at an objective risk of losing
control of their property.
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(2). The payment of the ransom is voluntary
The payment of piracy ransom is considered a necessary measure provided that rescue is
avoided and the amount of ransom is much less than the value of vessel and cargoes.
Meanwhile, the determination of the amount of the payment is forced. The amount of the
piracy ransom is determined mainly by the representatives of ship owner and piracies in
practice. Disregarding the possible broker commission, the amount of the fund is
determined by a single party, i.e., pirates, which highly embodies the nature of
arbitrariness and non-bargaining. Although the pirates may refer to ransom in past
transactions when vessels and cargos are of similar value and same register port, it won’t
make any difference to the non-voluntary nature of ransom payment. Although the
payment of ransom was forced, this was done to reduce shipowner’s loss in particular
circumstances; as such, it is a rational actual choice.
(3). The payment of ransom is extraordinary
The ransom is paid in case of piracy hijacking, and consequently the carrier is not
burdened with the obligation to provide piracy ransom by either the insurance contract or
existing law, although they might be obligated to make sure that the ship has defensive
equipment in special voyages. The expenditure of ransom is clearly not intended.
Therefore, piracy ransom is considered an additional and particular expenditure, identical
to that of GA.
(4). The payment of ransom is successful
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In general, the payment of ransom for vessel and cargoes will ensure the property’s return.
As shown in large numbers of cases, pirates release hostage and ship immediately after
receiving the ransom. To be specific, the vessel and cargo should be transferred at the same
time and location. If the vessel and cargoes are returned separately, it is unclear whether
the ransom may be regarded as GA with a viable claim against the cargo owner.
In practice, the shipowner’s allegation that the cargo owner should share in the loss of
piracy ransom payment on the basis of general average has been widely recognized.
British case law has long since held to this principle, and has reaffirmed it in recent
cases392. In addition to the UK, both the German Business Code393 and Maritime Law of
Netherlands394 have also expressly recognized piracy ransom payments as falling within
general average. By contrast, the shipowner’s GA call for P&I Clubs to share in such
payment has not been widely accepted. The UK Court of Appeal has held that a P&I club
cannot be held liable for ransom for crew if the precise ransom figure for crew can’t be
calculated395. The judgment is unfair to hull and cargo insurer when pirates only require a
lump sum of ransom for ship, cargo and crews based on the value of cargo and ship.
When the pirates demand a lump sum of ransom for ship, cargo and crew, whether the
shipowner and cargo owner are subject to a legal obligation to share in the ransom expense
for hostage is questionable. Both the German Business Code and Maritime Law of
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Netherlands are clear on this issue: even though the ransom payment includes ransom to
release hostages, the entire ransom can still be regarded as general average, and shall be
allocated among the rescued vessel, cargo and freight.
3. Sue and labour
To encourage the assured to mitigate recoverable losses, the insurer imposes such a duty to
mitigate and also indemnifies assured any reasonable cost in the process. What is known
as a “sue and labour” clause is widely used in marine insurance policies. If piracy ransom
is paid to prevent the damage or loss of ship and cargo, and if the amount of ransom is
reasonable and proper, the assured may require the insurer to reimburse the expense under
such a sue and labour clause. The UK case of Royal Boskalis Westminster NV v Mountain
first held that piracy ransom may be recovered as sue and labour, stating that "unless the
payment of ransom is illegal, it is recoverable from underwriters and, although the precise
basis for the recovery is not altogether clear, it does seem to be accepted that it can be
under sue and labour clause".396 This position has more recently been reaffirmed in
Masefield AG v Amlin Corporate Member. The sue and labor clause may be invoked by
either shipowner or cargo owner against a hull insurer and cargo insurer if the contract of
insurance so provides. In some countries, a shipowner is precluded from claiming ransom
as “sue and labour” expense if he has already claimed the ransom payment as GA
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expense.397 Sue and labour may also be used as an alternative for GA when there is no
other interested party available to share the loss with shipowner.
IV. DEFICIENCIES IN CURRENT LEGAL FRAMEWORK FOR MARINE INSURANCE
In light of the foregoing discussion, it could be concluded that marine insurance for piracy
risk has various deficiencies due to uncertainties in the current legal framework. As
discussed, the most frequently encountered concerns in the insurance of piracy are
navigation limit, cancellation by insurer, varying definitions of piracy, covered expenses in
case of piracy for ransom and price of premium. In practice, shipowners can choose the
insurance policy most suitable to their needs and agreeable to their profit-and-loss
statements. Looking at the shipping industry and marine insurance market as a whole,
some of the shortcomings of a certain type of policy are the almost inevitable result of
market supplements and demands, while some shortcomings can be significantly reduced
by improvements in the uniformity of law and increased industry cooperation.
A. Lack of a clear definition of piracy in marine insurance law
To insure piracy as marine risk, a clear definition is required to differentiate named perils
in piracy risk from those in war risks. In situation when only hull insurance (cargo
insurance) is bought, piracy act falls outside the covered risks would render the shipowner
(cargo owner) uncovered. Most insurers’ policies contain no definition of piracy, and
insurers typically rely on domestic marine insurance law or a judge’s discretion to
determine whether an accident is covered. Most countries have no definition of piracy in
397
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either their statutory law or, alternatively, a definition cobbled together from case law.
Since the definition of piracy for marine insurance serves a different purpose than the
definition usually preferred in international law and domestic criminal law, the latter
definition should not be adopted directly. The shipping and insurance market would derive
significant benefit from a clear definition of piracy, as would the entire system of maritime
insurance law.
In defining piracy for marine insurance purposes, the definition in international law could
be used as a point of departure, to be adapted to a commercial environment. Based on the
foregoing analysis of piracy definitions under the law of the UK, the U.S. and the Nordic
Plan, there is wide support for differentiating between the international law definition and
that found in marine insurance law, as the difference enables them to better serve their own
unique and distinct purposes. While both definitions require the elements of acting for
private ends and illegal use of force, definitions for marine insurance purposes are broader
than the definition under UNCLOS and domestic criminal law. In addition, as a general
principle, the interpretation of piracy in marine insurance policy should reflect the
expectation of the parties at the time of contract. The elements of piracy are negotiable by
both insurer and insured as factors governing the quoted premium.
Two major changes in considering defining piracy for marine insurance purposes are
suggested. First, the geographic scope for definitions under marine insurance law should
include the high sea, as well as territorial sea and EEZ. This divergence from the
definition of piracy in UNCLOS could concur one of the biggest problems for insurer and
insured in the face of Somali and Southeast Asian pirates, while it still needs to clarify a
exact point for the geographic scope. Another point on which marine insurance law should
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diverge from the usual international law definition is that an act of piracy may be
committed by a person from the same ship. UK law expands its definition further to
include riots from land. The broader definition under marine insurance law reflects the
popular usage of the term in the shipping industry and makes it easier to differentiate
piracy from war risk in practice.
B. Inconsistent domestic law on the legality of piracy ransom payment
The above paragraphs confirm that different nations vary on their policies prohibiting
piracy ransom payment. Paying ransom is not necessarily the same as providing financial
support to terrorism. Relatively few countries strictly enforce the law against ransom
payment when their citizens are kidnapped by terrorists or pirates. The international
community may not welcome a universal ban on piracy ransom. Moreover, because the
payment of piracy ransom has certain advantages other solutions lack, even in countries
that ban ransom, piracy ransom payment may still be considered as an exception to the
general rule.
On the one hand, only a universal ban on ransom payment could actually reach the aim of
cutting off pirates’ profits from ransom. Prohibition by merely a few countries would not
deter such payment, but would instead push the practice underground, which in turn would
not only finance terrorism, but also make the supervision of ransom cash flow more
difficult. And shipowners may choose to register the ship and company in nations with
more favorable policy and law (vis-a-vis the legality of ransom) to avoid possible
penalty.398 Although the UN has proposed that countries should refrain from paying
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ransom to pirates, the international community may not necessarily favor the idea. While
most countries advise their citizens against paying ransom to pirates, few of them have
actually legislated against paying piracy ransom. Even in the U.S., which strongly support
the UN’s position to ban piracy ransom, its law is vague and there it remains unclear
whether the punishment is only applicable when the payment is made to certain pirates that
are identified as terrorists.
In addition, payment of piracy ransom has certain advantages over other solutions in
hijacking cases. Firstly, as the environment on the sea is highly complicated and
dangerous, the opportunity to rescue the kidnapped victims on sea is much slimmer than
that on land. Citing data from the Malaysia-based Piracy Information Center, no more than
10 percent of the hijacked ships were eventually rescued, whereas in above 90 percent of
hijacking cases that occurred on land, the kidnapped were saved successfully.399 Secondly,
piracy ransom is often more effective in preventing further loss and damages, when
compared with rescues organized by official agencies. Both forms of rescue are extremely
expensive; however, after the payment of ransom, pirates are more willing to release a
hijacked ship and hostages in most cases, and thus loss of property and life are successfully
avoided. Finally, not many states are competent to perform rescue, and the state that has
jurisdiction may be deterred by complex local political situations. Besides, most acts of
piracy take place in regions of anarchy, and the typical example is Somalia, which has long
been in a state of chaos. So it is often difficult to acquire help from the judicial authorities,
and victims’ families are frequently left with no other choice but to pay the ransom.
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Considering all these factors, if legislators and governments still view the payment of
ransom as illegal even in an extreme situation of the kidnapping of seamen, the ransom
payer is faced with a difficult, if not impossible, choice, and the property rights of other
relevant parties are left unprotected as well. From the perspective of criminal law, ransom
payments are typically made when there is no other choice available to save life, and the
punishment of act conducted under duress is inconsistent with the criminal principle of
retribution.400 Accordingly, a universal ban on piracy ransom is neither justifiable nor
practical, and nations should legislate to differentiate terrorism and piracy and admit the
legality of piracy ransom payment under their respective domestic law.
C. Unbalanced burden on shipping industry
Shipowner is not the only beneficiary of paying ransom to pirates, although shipowners are
commonly at the center of negotiations in cases of hijacking commercial ships for ransom.
Pirates always prefer to contact a shipowner directly and ask for a lump sum ransom for
return of the ship, cargo and crew. Due to the urgent nature of the incident, the shipowner
usually has little time to contact and negotiate with all cargo owners and the families of
crew members to acquire their share of ransom payment beforehand. Usually, the
shipowner or his insurer pays the lump sum of ransom at first, then demanding that the
cargo and crew interests reimburse their share of payments. So although cargo owners and
crews benefit from a shipowner’s payment of ransom for the return of cargo and hostages,
it remains uncertain whether a shipowner may seek recovery of the shares he paid in
advance for the benefit of other interested parties in many countries. Without the support
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of established law, shipowners will be concerned about being reimbursed after payment,
and any hesitation in paying ransom may result in the delay in the release of cargo and
hostage. Due to current economic conditions, the low profits in the shipping industry can
barely cover the cost of operations. The high amount of ransom will further push shipping
companies close to bankruptcy. Distributing the cost of piracy among the interested
parties serves both the requirements of economy and equity.
In addition, specifying piracy ransom payment as a general average expense is especially
important in cases where pirates detain a vessel loaded with cargo, but require ransom only
for the vessel, or where they release both cargo and vessel but hold the crew for ransom. A
cargo owner is not the crew’s employer, and is accordingly not obligated to guarantee the
safety of a crew in the workplace. However, crews are necessary for the quick dispatch
after the release of ship and cargo, and they are also essential for following navigation to
the destination. It would cost more, in both time and expense, to search for substitute
crews and send them to locations where a ship and its cargo are detained. Ransom
payment guarantees quick release, and thus it is possible that value remains in the cargo
even if that cargo is time-sensitive. Because a cargo owner benefits from the release of
ship and crew, it is inequitable to make a shipowner the sole bearer of ransom payment.
Both general average and sue and labour are important mechanisms to maintain equity and
spread the risk in the highly unpredictable journey on the sea among different interested
parties. As discussed above, the status of piracy ransom payments as either a GA expense
or recoverable under an applicable “sue and labor” provision has been recognized in
traditional shipping countries in Europe. However, many newer shipping nations saw no
need to make provisions in their own maritime law for piracy, which they may have
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considered to be an outdated and rare (if not completely obsolete) practice, and deliberately
omitted extraordinary expenses to preserve crew from GA. With the increase in piracy for
ransom cases, nations lacking existing law on the application of balancing mechanisms in
allocating piracy ransom payment among shipowner, cargo and insurers should update
their marine insurance law to take current practices into account.
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CHAPTER SIX: PROPOSAL TO IMPROVE THE ANTI-PIRACY LEGAL
FRAMEWORK
Although poverty is recognized as the main reason for piracy in Somalia, the international
community cannot rely solely on improving local economic conditions and navy patrols to
address the global piracy problem. Punishment by law is an important tool in modern
states to establish social standards and maintain order in society, both at home and abroad.
Based on the history of piracy and experience with pirates in Southeast Asia and West
Africa, piracy is a short cut to obtain fortunes quickly without much effort, a desire rooted
in human nature and thus unlikely to disappear, even when the international community
provides adequate financial assistance. A comprehensive framework of law is needed in
the long term. A refined and updated piracy law regime will enable nations to better strike
down modern piracy.
As analyzed above, the deficiencies at both international law level and domestic law level
call for an improved legal framework. At the international law level, a separate anti-piracy
convention based on UNCLOS, and taking into consideration the success of the SUA
Convention, DCoC and ReCAAP would overcome the shortcomings of UNCLOS and
provide guidance for domestic legislation. Compared with IMO’s plan of promoting a
model code, regional agreements based on UNCLOS and SUA Convention such as
ReCAAP and DCoC have seen greater success in promoting the uniformity of legislation
in Asia and Africa. Both the IMO model code and DCoC aim to promote the domestic
piracy law legislation, and are designed to have no binding legal effect. Even so, seven
years after DCoC took effect, 12 of the 20 signatories have revised their domestic criminal
law in accordance with UNCLOS and SUA Convention with UN assistance, while few
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countries considered IMO’s model code in domestic law legislation. One of the reasons
that leads to a different result is that DCoC is based on UNLCOS, which has been widely
accepted by the international community. DCoC also specifically calls for signatories to
review their domestic criminal law to ensure sufficient law to prosecute and investigate
piracy cases. The regional success in Africa and Southeast Asia may be copied on a global
scale, and a new anti-piracy convention that includes the obligation for signatories to
review their domestic law would be an important step to end the current undesired practice
of “catch and release”.
Alternatively, under the current international framework, active domestic law improvement
at the level of individual states may also provide a solution. Review of domestic criminal
law after convention ratification is an essential step in implementing international law and
bridging the gap between international law and domestic criminal law. As the domestic
legislation process to implement conventions and criminal law regime varies greatly
among nations, expectations of legal unification by promoting a non-binding model law
are unrealistic. Most countries have well-established legal systems and legislative
departments, at least when compared with the countries of Africa where the problem of
piracy is most acute, and their advanced legislative techniques may provide a most suitable
plan for the legal systems of those states, which render guidance by model law redundant.
It is preferable that each country work out an independent plan most suitable for itself,
taking into consideration of the unique economic, political and legislative history.
Moreover, there is much flexibility in domestic law legislation based on ratified
international conventions. Domestic legislation could be identical to provisions of
international law and act as the tool to implement international law when international law
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provisions are adequate. A nation’s legislation might also contain provisions that are not
included in international conventions, as long as such provisions do not conflict with its
obligation under international law, to supplement the convention or overcome the
deficiencies in particular conventions (for example from other conventions, whether it
joined or not). Domestic private law should also be updated to ensure that private interests
are protected in a manner consistent with public law. In the battle against piracy, the
private interest of individuals should not be sacrificed in the name of protecting the general
public when a balanced solution is actually available. Apart from international law
stipulation, each nation should also take into consideration existing legislation in other
countries as an effort to achieve uniformity of piracy legislation.
China relies heavily on shipping for crude oil, and thus has been very active in recent
international anti-piracy tasks in Somalia, while its domestic criminal and maritime law
contain no particular provision on piracy. The lack of domestic criminal law to implement
international law has offset China’s efforts and has indirectly indulged piracy. In addition,
both the shipping industry and the insurance industry suffer from both the uncertainty in
maritime law and the damage caused by piracy attacks. This chapter reviews and proposes
modification of Chinese domestic law regarding piracy as a typical example of
implementing international law, taking into account various domestic and international
factors, such as economy, international relations and any relevant legislative history and
trial experiences.
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I. SOLUTION I -- PROPOSAL FOR A SPECIFIC ANTI-PIRACY CONVENTION
As the primary international anti-piracy framework, UNCLOS represents the international
community’s experience in fighting traditional piracy; additionally, the SUA Convention,
ReCAAP, DCoC and UN resolutions are the international community’s exploration in the
fight against modern piracy. Based on the analysis of law and cases in prior chapters, it is
obvious that provisions on piracy in UNCLOS are outdated in many aspects, such as
definition, jurisdiction, and law enforcement.
While the SUA Convention, the International Convention against the Taking of Hostages
and the United Nations Convention on Transnational Organized Crime can supplement
UNCLOS, these conventions do not expressly refer to “piracy”, and are not widely applied
as the legal basis in piracy cases. These Conventions only apply in limited conditions, and
coastal countries like Somalia may not be obligated under the Hostage Convention because
it has not joined this convention. The SUA Convention may cover acts committed for
public ends and attacks within the same ship, but has its own drawbacks. The most obvious
inadequacy of the SUA Convention is that it does not provide for an absolute universal
jurisdiction. It only provides quasi-universal jurisdiction in article 6(4), as it still requires
the perpetrator to appear in the territory of the signatories. Moreover, the SUA and
Hostage Conventions also lack sufficient enforcement measures such as the right of visit
and hot pursuit. To guarantee that there is no gap in the law and to better serve the
common aim of securing the safety at sea, a separate anti-piracy convention is needed.
Many nations’ reactions to Somali pirates have revealed the concern on these issues and
also the potential for agreeing on a separate anti-piracy convention. Additionally, the
importance of information sharing in the defense against piracy attacks has been proven by
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regional cooperation against piracy. A well-established information- sharing institution at
a higher level will benefit the international community in the long run. A new anti-piracy
convention will help the international community to establish the rule of international
piracy information sharing.
In the following part, a new anti-piracy convention is proposed, based on UNCLOS yet
taking into consideration the unique characteristics of modern piracy. The provisions of
UNCLOS have already been widely recognized and adopted in the legislation of many
countries. By using UNCLOS as the basis for the new anti-piracy convention, the new
convention will be more acceptable to states that have already accepted the established
convention. The new convention will also adopt the lessons learned from the successful
experience of other international conventions and regional agreements, e.g., SUA
Convention, ReCAAP and DCoC, in addressing modern piracy.
A. Definition
Article 101 of UNCLOS provides the definition of piracy, and it is the most heavily
criticized article among all the articles regarding piracy in UNCLOS. A widely recognized
definition of piracy is important in both the international cooperation for the prosecution of
pirates and for the statistical purpose of monitoring piratical activities. Although the
international community has realized the inadequacy of the current patchwork regime,
regional legislations and domestic laws are still confined by the UNCLOS. For example,
ReCAAP and DCoC cover both the crime of piracy under UNCLOS and “armed robbery
against ship” under SUA Convention, while universal jurisdiction is still limited to the
high sea. Both regional regimes have used an alternative approach to broaden jurisdiction,
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in order to guarantee that pirates are punished. Under the ReCAAP regime, there are
specific provisions to encourage signatories to sign extradition agreements with each other,
and judicial assistance is well-established among ASEAN countries. In addition, the
Malacca Strait is jointly patrolled by the three coastal countries, and the close cooperation
of the three countries significantly enhances the probability that pirates are arrested and
prosecuted. As to the DCoC regime for fighting East Africa piracy, the UN resolution
temporarily broadens universal jurisdiction to the Somali territorial sea. Neither alternative
approaches could be established and applied immediately if piracy were to break out in a
new area. For the benefit of the international community, universal jurisdiction should be
broadened to incorporate the territory sea, but with strict limitations.
The proposed new definition for piracy is as follows401:
(a) Piracy means any unlawful act or attempted act of violence or detention or any
act of depredation, or threat directed against a ship or against persons or property
on board such ship for non-political ends on the high seas (including EEZ) or in
territorial sea of a coastal state when the coastal country has no effective national
government*.
(b) any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
(c) any act inciting or of intentionally facilitating an act described in sub-paragraph
(a) or (b).
* Whether a country is in the status of “country has no effective government” and
the duration of such status is to be determined in accordance with United Nations
Security Council Resolution.
In this new definition, the “for private end” requirement is removed. The most widely
adopted meaning of “for private end,” insofar as it applies to a piracy definition, is “not for
political end”. The original intention of the “for private end” requirement was chiefly to
401
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exclude government authorized acts such as privateering. When such acts are committed
by a private party, whether for a political end or for a private end, the two acts cause the
same level of threat to international navigation safety, rendering them effectively the same:
conversion by use of violence. Moreover, although a political end is an important standard
by which to differentiate piracy and terrorism, the definition here is for the purpose of
deterring crime and guaranteeing international navigation safety, consistent with the
purpose of anti-terrorism. The private end element is more important for marine insurance
law purposes; even so, “for private end” is not the conclusive or sole standard by which to
differentiate piracy and terrorism.
The “second ship” requirement is also removed from this definition. In practice, the
situations of pirates disguised as crew and especially mutiny by crew on the victim ship
frequently occur. The reason for excluding internal acts from the realm of piracy is that
these acts should be subject to the jurisdiction of the flag state, while many major ship
registration nations have no piracy offense in their domestic law or, alternatively, have no
intention to prosecute when they perceive no vital interest at stake. In addition, internal
attacks will be more common than in the past as technology develops and as ships are
more often equipped with automatic navigation systems, in turn requiring fewer crews for
a typical ship’s operation. Recent cases of mutiny have shown that several unsatisfied
crews can easily get rid of the other crews, and sail the ship to wherever they want with the
remaining crew members. Excluding acts of piracy from the same ship will likely
encourage further such piratical activities.
This definition also improves the geographic scope of piracy by clarifying that high seas
include the EEZ for purpose of piracy definition. UNCLOS uses the wording of “high seas
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and water not within the jurisdiction of any state”, and it is unclear whether by its plain
language acts in EEZ constitute piracy without referring to article 58(2) of UNCLOS. In
the new definition, it is clearer that piracy can be committed not only on the high seas, but
also in the EEZ of another country.
This definition further revises geographic scope by broadening the scope to territory seas
when the coastal country has no effective government. The incidence of Somali piracy
reveals that the current limitation of geographic scope in UNCLOS is seriously deficient to
combat piracy when the coastal state is at war or otherwise in a crisis situation, and there is
no official government or the government is not competent to take measures against pirates.
The UN resolution provided a solution to the dilemma by temporarily broadening the
scope of piracy to the Somali territorial sea, and the international community showed high
respect for Somali sovereignty in performing anti-piracy tasks.
B. Extradite or Prosecute
As analyzed in the prior chapter, there is no ICC for piracy prosecution and it is
impractical to set up a new international criminal forum to try pirates or use some existing
international forum for prosecution of pirates. So each nation should positively shoulder
the international law burden to prosecute pirates, and countries should cooperate to
maximize the efforts by extradition.
As opposed to the less stringent requirement of cooperation, a compulsory requirement to
prosecute is necessary to reduce the practice of “catch and release” in fighting piracy, and
prior conventions on international crimes have showed the practicality of such a

181

requirement. It is obvious that the basis for not making prosecution compulsory has
weakened.
First, piratical activity has revived in recent years, and it has brought grave adverse effects
to the shipping industry and navigation safety. Second, the international community has
been active in the anti-piracy fight and in providing support for in dealing with Somali
piracy. An increasing number of countries have resumed the prosecution of extraterritorial
pirates, indicating a willingness of the international community to shoulder the burden to
protect international security and well-being in a civilized manner. Third, by promulgating
an independent anti-piracy convention as indicated in this section, countries need not
accept other provisions in UNCLOS as a package-deal. Fourth, most recent conventions on
international crimes contain a provision mandating extradition or prosecution, such as
article 10 of the SUA Convention and article 8 of the Hostage Convention. “Extradite or
prosecute” provisions subject signatories to a compulsory duty to try the perpetrators if
they appear in their territory, and it refuses to extradite the suspect to requesting state.
Piracy is a grave crime causing severe consequences to society, endangering life and
international safety, and may result in large-scale catastrophe for the environment. Clearly
the modern piracy problem demands greater international cooperation than ever.
Extradition or prosecution is not As an adaption for piracy law regime, military ship or
government ship that carries out the arrest is deemed as territory of the arresting state, and
thus the compulsory obligation to prosecute or extradite is broadened to the arresting state.
The extradition or prosecution provision in SUA Convention only provides “the State
Party in the territory of which the offender or the alleged offender is found ” is subject to
such obligation. As shown in the campaign against Somali pirates, the majority of pirates

182

arrested are either released or sent to a third country near Somali for prosecution. Only a
small number of pirates were shipped back to the territory of their arresting country for
prosecution. Extradition agreements between arresting state and coastal state in the piracy
region can constitute a “win-win” solution to solve legal issues in exercising
extraterritorial jurisdiction to prosecute foreign pirates and human right concerns.
Many EU countries are reluctant to prosecute pirates out of a concern that pirates will
apply for asylum for themselves and their families. Such asylum claims could be based on
the typical situation faced by most of the pirates that if they were sent back to Somalia
after serving a prison sentence at these EU countries, his life would be subject to high risk
due to dangerous local political conditions, which is against human rights principles and
laws. EU countries are concerned that allowing such requests may encourage more
individuals to engage in piratical activity as an easy path to emigration. This problem
arises from the recent trend among European countries in their domestic criminal law that
they tend to impose short-term imprisonment as the punishment for piracy. However,
long-term imprisonment carries with it unique problems of its own. Serving long-term
imprisonment sentence in a foreign country implicates problems of language, culture,
religion differences and difficulty for family to visit the imprisoned pirates. Transferring
pirates to their home country, or to a nearby country when their home country is not
competent to prosecute, solves the concerns in both situations.
It is difficult for western countries to reach extradition agreements with countries that still
have capital punishment in their criminal law. Yet states persist in attempting to make
appropriate arrangements to address the problem. For example, the EU and Kenya have
signed extradition agreements on the condition that Kenya will not sentence the pirates to
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death. In return, the EU provides financial assistance to Kenya to supplement its extra
expenses of maintaining the facility to detain sentenced pirates. Although it is best for
states to negotiate and draft the detailed provisions in each specific extradition agreement,
the provision that obligates signatories with the responsibility either to extradite or
prosecute will promote the cooperation of the international community.
The proposed provision is as follows. The extradite or prosecute provision in the new antipiracy convention adopts mostly the “Hague Model”, the typical model used in most antiterrorism conventions (e.g. SUA Convention article 10 and Hostage Convention article 8),
for purpose to be consistent with the international criminal law regime. Arresting state is
added to avoid the dispute as to whether arresting ship could be deemed as floating
territory.
Extradite or prosecute
(a). The State Party in the territory of which the offender or the alleged offender is
found or the State Party that arrests the offender shall, if it does not extradite him,
be obliged, without exception whatsoever and whether or not the offence was
committed in its territory, to submit the case without delay to its competent
authorities for the purpose of prosecution, through proceedings in accordance with
the laws of that State. Those authorities shall take their decision in the same manner
as in the case of any other offence of a grave nature under the law of that State.
(b). Any person regarding whom proceedings are being carried out shall be
guaranteed fair treatment at all stages of the proceedings, including enjoyment of
all the rights and guarantees provided for such proceedings by the law of the State
in the territory of which he is present. 402
C. Enhance Enforcement Measures

402

This provision is based on SUA Convention article 10 and Hostage Convention article 8, with
modification underlined.
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1. Reverse hot pursuit
The concept of reverse hot pursuit has already been raised in Harvard Research Draft
Convention article 7, although ultimately it was not incorporated in UNCLOS considering
that sovereignty concern would become an obstacle for nations to join UNCLOS.403
Reverse hot pursuit was allowed in the anti-piracy campaign against Somali pirates by
UNSCR 1816 and 1851, but with the specific limitations of effective time period and
requiring the consent of the Somali transitional government; it is specifically indicated in
the resolutions that such authorization will not constitute customary international law.
Reverse hot pursuit was proven to be effective and efficient in suppressing Somali piracy,
as opposed to aimlessly patrolling the vast area of the Indian Ocean. Not allowing reverse
hot pursuit even in extreme conditions may reduce the effects of navy patrol and escort.
The concern over national sovereignty still exists, and the issue has become more sensitive
since UNCLOS was drafted, due to the general awareness of sovereignty rights as well as
the vast marine resources. Even so, reverse hot pursuit is a valid anti-piracy tool, and
should be accepted by the international community. Apart from the practical need of
fighting modern piracy, the 21th century has seen a boom in serious terrorism crimes,
thereby enhancing the international community’s willingness to cooperate in fighting
international crime and terrorism.
To ensure that states will not abuse the right of reverse hot pursuit to disturb the freedom
of navigation of commercial ships and the sovereignty right of coastal states, reverse hot
pursuit should be limited by strict conditions, with countries failing to meet the conditions
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being subject to sanctions. In addition to the limitations for exercising hot pursuit,
limitations for exercising reverse hot pursuit should also include the following: the chased
ship actually launched an attack against a ship on the high seas; the chase of pirate ship
starts from the high seas and continues through the process without interruption; the
pursuit should stop when the coastal state objects or sends its own police power to
substitute for the original pursuing ship; the time for the pursuing ship to remain in the
territorial sea of the coastal country shall not exceed a reasonable time to arrest the pirate
ship; the pursuing ship must inform a coastal state before entering territorial sea (although
the coastal state’s permission is not a prerequisite).
2. Right of visit
The right of visit provided in UNCLOS, as an exception to freedom of navigation on the
high seas, should be preserved for combating piracy. The right of visit is not granted in
either the SUA or Hostage Convention. The SUA Convention requires the boarding state
to acquire such authorization from the flag state before boarding. The SUA Protocol
provides both express consent mechanism404 and implicit consent mechanism405. In
addition to the default rule of express consent, signatories can choose to accept implicit
consent mechanism by notifying the Secretary –General of the IMO, however they can
withdraw at any time. So under the SUA regime, consent by the flag state is always
required.
However, taking into account the nature of modern piracy crime, the prerequisite
404
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authorization requirement may actually invalidate the purpose for the right of visit
because the piracy skiff may have already escaped before authorization is granted. Since
piracy is a crime subject to universal jurisdiction, the investigation related to verify such
crime should also be an exception to the flag state principle, and thus flag state
authorization ought not to be required for boarding a suspected pirate ship.
Compared with the right to arrest (UNCLOS article 105), the right of visit may be
considered the preliminary procedure for verifying the status of a ship before proceeding to
further action; thus in the new anti-piracy convention, the “reasonable ground for suspicion”
has been replaced by the more precise term of “ground for reasonable law enforcement
agency to suspect”. The new standard takes a broad interpretation, and by using
“reasonable law enforcement agency” as the frame of reference, it requires the judgment of
an officer familiar with maritime crime, which is a combination of experience and facts,
and thus requires fewer facts than that required convicting pirates. Taken together with the
detailed boarding procedure (to be discussed in the following part) and compensation
clause, the possibility that this right will be abused will be greatly reduced.
As to the use of force in enforcing the right of visit, considering the violent nature of
piracy crime, authorizing the use of force appears necessary. As stated in the case of M/V
Saiga (No. 2), “use of force must be avoided as far as possible and, where force is
unavoidable, it must not go beyond what is reasonable and necessary in the
circumstance”.406 The 2005 Protocol to SUA Convention Article 8bis shows a similar
attitude toward the use of force, which should be limited to the “minimum degree
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necessary and reasonable in the circumstances.” Force should be applied only in those
extreme situations where it is necessary, for example, when the safety of an officer or other
innocent passenger is endangered. Additionally, the degree of force should be reasonable
under the circumstances.
As to the protection of private interests, human rights and the interests of the flag state,
item 10 (a) of 2005 Protocol to SUA Convention Article 8bis provides a good model, and
should be considered in the negotiation of the new anti-piracy convention.
D. Compulsory Duty to Review Domestic Law
UNCLOS contains no provision expressly requiring signatories to criminalize piracy acts
in their domestic law. Article 105 only empowers the court of the arresting state to decide
the penalty. As shown previously, many countries either have no law criminalizing piracy
or their domestic law is out-dated, as most signatories do not review their domestic law
after ratifying UNCLOS to ensure its sufficiency to prosecute pirates. Lack of domestic
offence of piracy is a significant reason for the “catch and release” practice because
countries are concerned that they will come under criticism for wasteful spending, if they
take arrested pirates back for trial and then find there is insufficient legal ground to
prosecute the case. Moreover, the practice in implementing international convention varies
between the approaches of dualism and monism. For countries that adopt the dualism
approach, incorporating piracy in domestic law is a crucial step towards prosecuting pirates
in their domestic courts because any international conventions to which the state is a
signatory does not automatically become a part of that state’s law.
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Both SUA Convention article 5 and DCoC article 11 require signatories to ensure that the
enumerated criminal acts are punishable under domestic law. The term of “armed robbery
at sea” from the SUA Convention is often recognized as a term describing criminal acts in
general, rather than a specific offence; correspondingly, SUA article 5 obliges signatories
to “make the offences set forth in article 3 punishable by appropriate penalties which take
into account the grave nature of those offences.” Compared with requiring signatories to
incorporate the offense of piracy into domestic law, an alternative approach is to require
signatories to review whether their laws are sufficient to prosecute extraterritorial piracy.
The former approach is commonly adopted in anti-terrorism conventions, and promotes
uniformity of law, which in turn makes international cooperation more efficient. However,
states may more easily welcome the latter approach where the established offense in
domestic law could cover the criminal acts in international convention.
As compared with “armed robbery at sea,” the term “piracy” has been used to refer to a
specific crime under customary international law, treaty law and domestic law since long
time ago. While considering the recent state practice in domestic legislation, it is
preferable not to mandate that signatories add an offence of piracy in their domestic law.
As shown in the countries that prosecuted extraterritorial pirates in recent years, states such
as Germany and France adopted established offenses to adjudicate pirates, which were
proven to have sufficient legal basis for punishment of piracy.
However, in countries where criminal law is not well established for the purpose of
prosecuting international crimes for lack of jurisdiction basis or substantive law, it would
be better to establish the offense as in international law, as, for example, with Kenya and
many other signatories to DCoC. The trend to prosecute piracy using other established
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offenses in domestic criminal law results from the broader meaning of modern piracy, and
is made possible by the comprehensive stipulations of extraterritorial jurisdiction. So
under the new anti-piracy convention, reviewing domestic law is a compulsory duty, while
signatories are granted the leeway to choose between “establishing as criminal offences
under its domestic law the offences set forth in this convention” or “making those offences
punishable by appropriate penalties which take into account the grave nature of the
offences.”407
The proposed provision is as follows. Provision (1) is general duty to review national
legislation. Provision (2) provides two detailed modes that members can follow.
Review of National Legislation
(a) In order to allow for the prosecution, conviction and punishment of those
involved in piracy, and to facilitate extradition or handing over when prosecution is
not possible, each Participant shall review its national legislation with a view
towards ensuring that there are national laws in place to criminalize piracy, and
intends to provide adequate guidelines for the exercise of jurisdiction, conduct of
investigations, and prosecutions of alleged offenders.408
(b) Each State Party shall adopt such measures as may be necessary:
(i). To establish as criminal offences under its domestic law the offence set
forth in this convention; or
(ii) To make those offences punishable by appropriate penalties which
takes into account the grave nature of the offences.409
E. Enhance Information Sharing
There is no express provision for information sharing in UNCLOS, although information
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sharing could be deemed as a specific method of cooperation under signatories’ general
duty to cooperate in article 100. UNSR1950 has called for the international community to
cooperate in information sharing in fighting piracy. Such sharing may be conducted
between countries directly, and it can also be done through a centralized organization for
information sharing. The SUA Convention has included a provision on the compulsory
duty of information sharing. Information sharing has played an important role in fighting
piracy, as, for example, collecting evidence for prosecution. Moreover, the existing
information sharing centers also serve as a means of communicating information between
the private sector and a government, and the center can alert the international shipping
industry in a timely manner.
A detailed provision coordinating the existing centers, and specifying the duty of
information sharing, shall be contained in the new anti-piracy convention, which will
provide persistent monitoring and assistance in fighting piracy in the future. To establish a
compulsory obligation to share information under treaty law, the scope of obligation must
be precise and must not violate the fundamental rights of signatories. In most cases, states
are reluctant to disclose domestic information for reasons such as national defense and
security, international relations, and trade and business secrets. Information sharing is
mostly challenged by reason of national security, which acts as an exception to the general
obligation to share information under international law, as set forth in UNCLOS article
302: “Without prejudice to the right of a State Party to resort to the procedures for the
settlement of disputes provided for in this Convention, nothing in this Convention shall be
deemed to require a State Party, in the fulfillment of its obligations under this Convention,
to supply information the disclosure of which is contrary to the essential interests of its
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security.” The SUA Convention also limits its members’ duty to share information by
using the phrase “in accordance with its national law”. In practice, this language renders
the duty subject to the requested country’s own discretion, as a state’s legislative
department may interpret national law in a manner biased towards its own interests. While
exchanging piracy-related information, such as navy task or law enforcement, is unlikely to
relate to national security, such an exception is important to balance the compulsory
obligation of information sharing in the requesting nation abuse such right and make a bad
faith request for classified military information.
In addition to the general duty of information sharing, detailed non-compulsory provisions
may serve as a guideline for countries to carry out the duty in practice. This is evident
from the different results in signatories carrying out information sharing duties under the
DCoC and SUA Convention. DCoC article 8 contains a detailed provision designating an
information sharing center, setting national focal points, and the specific duty of
information sharing, while SUA Convention article 13.1(b) says only that “States Parties
shall co-operate in the prevention of the offences set forth in article 3, particularly by:…(2)
exchanging information in accordance with their national law…”
Few countries actually refer to the SUA Convention as a basis for asking another nation to
share information (in fact, the entire SUA Convention is not well-adopted by signatories
for lack of sufficient guidance). However, the provisions that cover information sharing
cooperation and establishing an information sharing center under both DCoC and ReCAAP
have been accepted and realized in most signatories. So apart from the general notion that
members are subject to the obligation to share information, this duty should be made
explicit in the new anti-piracy convention. Although the details of a signatory’s duty to
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share information are subject to negotiation, the duty should include, at a minimum, the
following aspects410:
1. designating a national focal point;
2. adopting an efficient method of communication and publishing such contact
information;
3. setting forth a timely response to report and disseminating alerts;
4. ensuring smooth communication with government departments, IGO, NGO and
private sector;
5. requiring national ship to report;
6. respecting the confidentiality of communicated information;
7. providing applicable domestic law and guidelines of application.

II. SOLUTION II --DOMESTIC PIRACY LAW LEGISLATION UNDER CURRENT
INTERNATIONAL LAW FRAMEWORK—CHINA’S PERSPECTIVE

A. China’s efforts in fighting piracy
China has taken active measures in fighting pirates both in South East Asia and Africa, and,
based on the specific local situations, has devised different tactics. The result is
meritorious in many aspects that China contributed to the protection of Chinese and
foreign ships and seamen, fulfilling its obligations under international law, and
simultaneously showed its respect for other nations’ sovereignty. In contrast to other
important international actors, China refrained from prosecuting extraterritorial pirates by
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exercising universal jurisdiction against pirates. The reason for such policy is analyzed in
this part.
1. Southeast Asian Pirates

The sovereignty dispute over the South China Sea has existed for decades, and has created
many obstacles to the fight against Southeast Asian piracy. The South China Sea is the
third largest marginal sea, bordering China on the south, Singapore and Vietnam on the
east, and Brunei, Philippines, Indonesia and Malaysia on the west. It is a crucial body of
water for many East Asian countries: it is the corridor between the Indian and Pacific
Oceans, and thus China and Japan rely heavily on this sea to import cargo and crude oil
from Europe and Africa. It contains vast oil and natural gas reserve in seabed, so the
sovereignty over one coral inland may bring vast interest of EEZ and the resources
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underneath. Many countries have declared overlapping sovereignty over the South China
Sea for both historical and economic reasons.
Exercising universal jurisdiction to arrest pirates in the South China Sea would trigger
sovereignty disputes, and as a result the piracy problem was long neglected. Due to
rampant piratical activity in the area, East Asian countries agreed that cooperation among
nations would be the best solution despite the territorial dispute over the South China Sea,
and accordingly worked out the legal framework of ReCAAP. Although the aim of
ReCAAP is to build an “Information Sharing Centre”, it provides detailed provisions to
carry out the general aim in UNCLOS and has successfully suppressed Southeast Asian
pirates. ReCAAP has great influence in the international community, and currently has 19
signatories, including almost all ASEAN countries (except for Malaysia and Indonesia)
and Western nations as well, including Australia, the United Kingdom, the Netherlands,
Denmark and Norway. ReCAAP has three major divergences from UNCLOS: first, it
provides a definition of piracy combining both UNCLOS and SUA;411 second, it adds
detailed provisions as to cooperation among nations;412 third, it doesn't provide for
universal jurisdiction, thereby avoiding any disputes over sovereignty.
The most pirate-infested areas in Southeast Asia are the South China Sea, the Malacca
Straits and the Singapore Straits. Although Indonesia, Malaysia, and Singapore oppose the
United States’ proposal to dispatch its navy to patrol the area (out of sovereignty concerns),
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they formed a joint anti-piracy navy patrol program, which has proven effective. These
states also formed a joint anti-piracy air patrol program in 2005 to monitor the sea along
their coasts.
Despite there are many cases of Chinese ships or seamen coming under attack by pirates in
the South China Sea, China has never sent navy escorts or military forces to arrest the
pirates out of concern that such responses would only increase misunderstanding and
conflict. Accordingly, the recent development of ReCAAP has been important to China.
Cases before ReCAAP showed that coastal authorities along the Malacca Strait didn't act
in a timely fashion, and did little or nothing to protect foreign ships or punish pirates. One
typical country is Indonesia, which was gravely impaired by financial crisis and was not
economically able to deal with the piracy problem. There were reports that the Indonesian
authorities had no intention of arresting Indonesian pirates who had murdered Chinese
seamen to rob the ship and repaint it into a “ghost ship.” After ReCAAP came into effect,
it has promoted cooperation among ASEAN countries. As a signatory, China can request
extradition from other signatories when another state does not intend to prosecute.
However, as ReCAAP’s extradition provision is not compulsory as to its signatories, there
must first be an extradition agreement between China and the coastal country of a piracyinfested area. At present, only 20 countries have reached a bilateral extradition treaty with
China, a relatively small number. Indonesia, Singapore, Somalia, Kenya and most western
countries are excluded from this small group. Moreover, most Western countries have
concern about China’s death penalty, which violates the human rights policies of those
nations, and the road to extradition agreements between China and the West will be a long
one. Additionally, even if the requested country agrees to extradite the suspect to China,
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China still lacks its own criminal law on piracy as the basis for a successful extradition
request. This topic will be discussed in detail in the next section.
2. Gulf of Aden
As discussed in Chapter One, the situation in Southeast Asia and East Africa is different, in
that Somalia has no effective government. Accordingly, UNSR 1816 (2008) authorized
foreign navy portals to enter Somali waters with the permission of the Somali government.
China has sent 20th fleets to escort merchant ships in the Gulf of Aden since 2009, during
which time an estimated 6,000 ships have peacefully passed this area under Chinese
protection. The mission of the Chinese navy ships is to escort Chinese ships and respond
to foreign ships attacked by pirates. China's efforts and success of navy portal have been
widely recognized. China’s active foreign policy behavior of employing its navy served
multiple purposes: not only did China protect its own shipping interest, it also showed the
rest of the world that it met its obligations as an important global actor.
However, apart from navy escorts and patrols, China is relatively less active in other
methods against African pirates than other countries have been. Instead of capturing
pirates encountered in the process of navy patrol, China took a different tactic by simply
expelling the pirates from attacking merchant ships without capturing them.413 In addition,
China has never prosecuted or made any extradition requests for African pirates, although
Chinese seamen and ships have accounted for a large percentage of those being hijacked.
This reflects China’s policy of respecting the sovereignty of other countries. It also
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suggests that China is concerned that bringing pirates to China for prosecution would be a
substantial waste of time, money and other resources, and that justice could not be
achieved, considering China’s lack of proper piracy law.
In cases where Chinese seamen have been held as hostages, the Chinese government
officially objected to any attempts to rescue hostages by paying ransom, while turning a
blind eye to the private payment of ransom. Additionally, as to the allocation of ransom
payment, Chinese maritime law is silent. In practice, insurers and shipping companies had
already resolved the allocation of piracy ransom payment via private negotiation in several
piracy cases, without bringing the issue before courts of law.414 The shipping and
insurance industries are faced with too much uncertainty for absent of statutory law.
Although Chinese courts have convicted many Southeast Asian pirates in accordance with
established crimes, in light of the importance of shipping to China and the inadequacy of
prosecuting pirates in accordance with other offenses, a separate statute setting forth the
scope of, and penalties for, piracy crime is needed, which will be discussed in the next
section. Based on the prior prosecution experience with Southeast Asian pirates, as well as
the new challenges brought by Somali pirates, it is time for China to promulgates domestic
law on piracy. Such a statute is necessary not only to protect its own interests, but also to
honor its obligations as a signatory to international treaties.
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B. CHINESE DOMESTIC LAW ON PIRACY
1. International law as domestic law
China has ratified or acceded to many piracy-related conventions and treaties, including
UNCLOS, SUA, SUA Protocol and ReCAAP. However, no part of those conventions or
treaties addressing piracy has been incorporated in China’s domestic law by enacting
legislation on piracy. China has made specific law to implement UNCLOS on some issues,
such as Law on EEZ and Continental Shelf; yet the parts concerning piracy have yet to be
implemented. So whether China adopts monism or dualism in implementing international
law is an important question as to the application of the piracy conventions. However,
there is no precise answer to this question.
China has ratified the Vienna Convention, and thus it is under an obligation to observe the
obligation under treaty law that it is a signatory. It is a widely-adopted practice for
countries to state, either in their constitution or in a specific department law, whether
international law can be used as the source of law in a trial.415 However, there is no
provision in Chinese Constitutional Law on the relationship between international law and
domestic law. Both judicial and legislative practice have indicated that China is a mix of
both monism and dualism. Although China's practice may seem similar to that of the
United States, the Chinese approach is essentially monistic. There is no distinction
between self-executing treaties and non-self-executing treaty in Chinese law. Even when
domestic law is needed to enforce a treaty for some reason (where, say, the treaty is not
specific enough to enforce), it does not preclude invoking the treaty directly. This practice
415
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may be due to the dual power of National People's Congress (NPC), which is both a treatyratifying department and also the legislature. Although treaty law may be invoked directly
in China, in most situations domestic legislation is enacted to implement the treaty law for
two reasons: first, to provide clarity and accuracy in implementation; second, to avoid any
conflict between international law and domestic law, especially when there is already
domestic law in force on the same matter before the treaty’s ratification.
Invoking international law directly in commercial cases is fairly common, and many
relevant treaties have been invoked in civil trial of commercial disputes. It is also specified
in the General Principles of the Civil Law that ratified international law is part of Chinese
law and is the applicable law when municipal civil law conflicts with it, unless it is on
issues where China has made reservation.416 Although there is no specific law on the
general issue of whether Chinese courts may invoke international law directly in the trial of
criminal cases, the UNCLOS and SUA Convention have already been invoked by courts in
the trial of several piracy cases, as a possible basis for extraterritorial jurisdiction.
2. Chinese Criminal Law
As to substantive law, there is no offence of piracy in the Criminal Law of PRC. Although
China has ratified UNCLOS since 1996, it has not established the crime of piracy in its
penal code, and the usual judicial practice is to prosecute piracy in accordance with
offenses that contain similar acts. The applicable offences are as follows: when person or
property onboard the ship or aircraft is subject of the crime, article 267 robbery, article 232
intentional murder, article 234 intentional battery, article 238 illegal detention, article 239
416
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kidnap, article 263 robbery, and article 264 theft, etc could be applied; when ship or
aircraft itself is subject of crime, article 116 sabotage of public transportation, article 117
sabotage of public facilities, article 121 hijack of aircraft, article 122 hijack of vessel, and
article 123 violence against person onboard aircraft in flight could be applied. Chinese
criminal law also contains a provision outlawing “instigation” in article 29, a parallel or
counterpart to the offense of “inciting” under UNCLOS.
Apart from these substantive crimes, Chinese criminal law also provides national courts
with criminal jurisdiction based on the following principles: territorial principle;
nationality principle; protective principle; passive nationality principle; and universal
jurisdiction from Article 6 to Article 9.
(1) Territorial Principle
This law is applicable to all who commit crimes within the territory of the PRC
except as specially stipulated by law.
When either the act or consequence of a crime takes place within PRC territory, a
crime is deemed to have been committed within PRC territory.417

The territory principle of Article 6 is the fundamental principle of criminal jurisdiction that
enables Chinese courts to prosecute piracy that occurs within Chinese territory, or aboard a
ship or aircraft of China. Although there is no specific piracy offense in Chinese criminal
law, an act of piracy within Chinese territory or onboard a Chinese flag ship may be
prosecuted as similar offenses in Chinese courts based on the territory principle.
(2) Nationality Principle
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201

This law is applicable to PRC citizens who commit the crimes specified in this law
outside the territory of the PRC; but those who commit the crimes, provided that
this law stipulates a minimum sentence of less than a three-year fixed-term
imprisonment for such crimes, may not be dealt with.418
Article 7 provides that Chinese courts may try an act of piracy when committed by a
Chinese citizen beyond China’s territory (including in EEZ of China on a foreign-flag
ship). This provision is the basis of jurisdiction when piracy act committed by Chinese
occurs in EEZ of China and on the high seas, and also provides the basis on which to
extradite Chinese pirates who commit piracy acts in foreign territory.
(3) Passive Nationality Principle and Protective Principle
This law may be applicable to foreigners, who outside PRC territory, commit
crimes against the PRC state or against its citizens, provided that this law
stipulates a minimum sentence of not less than a three-year fixed term of
imprisonment for such crimes; but an exception is to be made if a crime is not
punishable according the law of the place where it was committed.419
In accord with the protective principle, China may prosecute a foreign perpetrator who
commits crimes against Chinese interests, or where a Chinese citizen sustains criminal act
is in a foreign country. In order to exercise jurisdiction based on the protective principle,
the act must be a criminal offense in both China and the state in which the act occurs. In
the case of piracy, jurisdiction based on the protective principle may not be sufficiently
effective to prosecute foreign pirates who commit acts of piracy beyond China’s borders.
Although East African countries such as Somalia and Kenya, as well as and most of the
ReCAAP signatories, have revised their domestic criminal law to include piracy, there is
no such legislation outlawing piracy in Chinese criminal law, significantly complicating
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the successful exercise of jurisdiction based on protective principle or extraditing foreign
pirates.
(4) Universal Jurisdiction
This law is applicable to the crimes specified in international treaties to which the
PRC is a signatory state or with which it is a member and the PRC exercises
criminal jurisdiction over such crimes within its treaty obligations.420
The universal jurisdiction under Chinese criminal law is different from that in German
criminal law. The latter is entirely based on German domestic law.421 The universal
jurisdiction under Chinese law is based on the international treaties to which China is a
signatory. Accordingly, China cannot exercise universal jurisdiction to prosecute offences
in conventions that it has not ratified or to which it has made reservation. China has
ratified the UNCLOS and SUA Convention without reservation to the piracy-related part,
so a Chinese court may invoke universal jurisdiction to prosecute piracy on the high seas
under UNCLOS. Moreover, universal jurisdiction in Chinese criminal law merely
supplements jurisdiction based on other principles. Universal jurisdiction is only available
when the other principles do not apply.
3. Other laws and regulations
Apart from its penal code, China has other laws and regulations applicable in the defense
against piracy. Some laws, such as “Regulations on the Management of Coastal Vessels
for Border Public Security” and “Law on Maritime Traffic Safety,” focus on security and
safety at sea, and are not closely related to the prosecution of piracy. Thus they are not
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discussed in this section, although these laws and regulations are elements of Chinese law
in fighting piracy.
The Law on Territorial Sea and the Contiguous Zone (LOTC) and Law on the Exclusive
Economic Zone and Continental Shelf (LOEC) provide for hot pursuit, a crucial element of
China’s fight against piracy in the South China Sea. In 1992, the LOTC went into full
force and effect, specifying the rights of China in contiguous zones, and legislated on the
rights of visit and hot pursuit. The 1998 LOEC was promulgated after the ratification of
UNCLOS to implement the UNCLOS provisions on EEZ and the Continental Shelf.
Article 14 of LOTC provides the most detailed statement on the exercise of a right of hot
pursuit.
Article 14
The appropriate competent organ of the People's Republic of China which has
adequate causes to believe that a foreign ship violates the laws or regulations of
the People's Republic of China may exercise the right of hot pursuit against the
foreign ship.
The pursuit must start at the time when a foreign ship or one of its boats or other
crafts engaged in activities by using the ship pursued as their mother ship is within
the internal waters, the territorial sea or the contiguous zone of the People's
Republic of China.
In the event a foreign ship is within the contiguous zone of the People's Republic
of China, the pursuit may only be done, subject to infringement of the rights as
provided for in the relevant laws or regulations listed in Article 13 of this Law.
So long as a pursuit is not interrupted, it may be continued outside the territorial
sea or the contiguous zone of the People's Republic of China. At the time when the
ship pursued enters the territorial sea of its own country or of a third country, the
pursuit ends.
Military ships and aircraft of the People's Republic of China or ships and aircraft
which are on official duties with authorization of the Government of the People's
Republic of China will exercise the right of hot pursuit as provided in this Article.
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The LOEC is consistent with UNCLOS. It includes no specific stipulation on hot pursuit
directly. Article 13 provides that “Rights enjoyed by the People's Republic of China in the
exclusive economic zone and the continental shelf that are not stipulated in this Act shall
be exercised in accordance with international law and the laws and regulations of the
People's Republic of China”, and thus the right of hot pursuit in EEZ shall be in
accordance with UNCLOS article 111. As both laws are effective, there is overlapping
coverage of law on the issue of hot pursuit in contiguous zones.
C. DEFICIENCY OF THE CURRENT LEGAL SCHEME
1. Deficiency of law in criminal prosecution of piracy
The case of Siam Chatchai is a typical example of the deficiencies in current judicial
practice. On June 8, 1999, ten Indonesians, led by Atan Naim, hijacked a Thai registered
oil tanker, the Siam Chatchai. The pirates released sixteen Thai seamen, keeping one
seaman as a hostage. They also repainted the hijacked ship with the new name of “OMY
II” and changed its port of registry to Singapore to avoid police detection.
However, Guangdong police discovered the suspicious ship when it was illegally
supplying diesel oil to a Chinese ship around Nanao Island area on June 16th, 1999. After
interrogation, the suspects admitted to hijacking the ship and repainting it to dispose of the
tanker’s oil. The People's Procuratorate of Shantou, Guangdong Province, charged the 10
pirates for robbery in the Intermediate People's Court of Shantou on January 31st, 2001.
On February 17th, 2003, the court announced its judgment that the ten Indonesians were
guilty of robbery, pursuant to article 263 of the criminal law of China, and were sentenced
to imprisonment from 10 to 15 years with fines and deportation. During their trial, the
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pirates and their counsel argued that they did not commit robbery under Chinese law, and,
alternatively, that the Chinese court lacked proper jurisdiction to hear the case.
The court rejected both arguments has no legal basis. It ruled that the acts of illegal
boarding the ship to obtain the ship and cargo onboard, taking control of the ship by
threatening and illegal confining the crews violated SUA Convention article 3(1) and thus
Chinese criminal law is applicable in accordance with article 9 of criminal law of China.
China had already ratified the SUA Convention by the time of the case. The court was
correct to apply the SUA Convention and find that it had jurisdiction to hear the case. The
act of hijacking the vessel took place in the territorial waters of Malaysia and not on the
high seas, and thus constituted an illegal act of armed robbery against a ship under the
SUA Convention. As per article 6 (1) of the SUA Convention, Thailand, Malaysia and
Indonesia all had criminal jurisdiction over the case as (respectively) the flag state, the
state where crime occurred and the perpetrator's home country.
Article 10 (1) of the SUA Convention, codifying the international law principle of
"prosecute or extradite", and in this case, the Chinese court had jurisdiction based on this
provision. So although the defendants were not nationals of China, the act of hijacking
took place in foreign waters, and the hijacked ship did not belong to a Chinese citizen and
was not registered in China, yet China had jurisdiction to prosecute by virtue of its status
as a signatory to the SUA Convention.
The practice of prosecuting piracy with similar crimes, as in the case of the Siam Chatchai,
has its supporters and opponents. Some scholars have commented that the established
crimes are sufficient to cover all the acts of piracy, while other scholars argue that the
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gathering of these crimes still cannot cover all piratical activity under international law.
The author of this dissertation also contends that current Chinese criminal law cannot
cover every aspect of piracy in UNCLOS.
First, compared with the piracy act in UNCLOS, it appears that there is no counterpart to
the act of “intentional facilitation” in Chinese law. Generally speaking, intentional
facilitation may constitute joint crime if the elements are met. The perpetrator facilitating
the crime is liable for the crime itself. But he who provides assistance is not deemed an
accomplice to the crime, and thus not guilty of piracy. Moreover, the “detention” of
property is not a crime under Chinese law, although it may give rise to civil liability.
Lastly, the act of “voluntary participation” is not always punishable under Chinese
criminal law. If the perpetrator takes an active role in a criminal or terrorist organization,
he may be held criminally liable for participation in accord with article 294 and article 120,
as well as liable for the crimes committed. If the perpetrator takes part in a criminal group
other than a criminal syndicate or known terrorist organization, he is liable only for the
crimes committed. That is, the act of participation itself does not lead to criminal liability
when only an ordinary criminal organization is involved, and no crime is actually carried
out.
Another significant problem of the current legal scheme is the difficulty of invoking
international law directly. The case of Siam Chatchai is a classic case of China exercising
universal jurisdiction to try a piracy case. Chinese judicial practice indicates that
international law relating to piracy can be applied directly to prosecute piracy in domestic
court. Yet China is a civil law country and this judgment is not binding on other courts.
Although the Siam Chatchai decision may be persuasive to the other Chinese courts, its
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ruling only implicates the issue of jurisdiction. It remains an open question whether other
provisions in treaty law, such as the definition of piracy, are directly applicable.
Incorporating treaties on piracy by enacting domestic law is a better way to clarify the
issue, especially as demanded by the general criminal law principle of legality in Article 3
that “Any act deemed by explicit stipulations of law as a crime is to be convicted and given
punishment by law and any act that no explicit stipulations of law deems a crime is not to
be convicted or given punishment.” Without making piracy a crime under domestic
criminal law, there will always be discrepancies between piracy in international law and
the similar crimes in domestic law. The similar offenses used in piracy prosecution, such
as robbery, include various acts, and cannot generally apply universal jurisdiction to
robbery. As such, there is a clear need for a specific criminal offense of piracy. And to
invoke the treaty or convention directly and prosecute the perpetrator as pirate would
violate the legal principle of nullum crimen lege (no crime without law). Moreover, there
is no provision for punishment in the international conventions, and sentencing of pirates
would violate the related principle of nulla poena sine lege (no punishment without law).
Additionally, the principle of legality in Chinese criminal law also prohibits analogy, and
the court would violate this principle by applying similar crimes like robbery, kidnapping,
and sabotage of vessel to prosecute “piracy” or “armed robbery at sea”. China has
universal jurisdiction under UNCLOS to prosecute foreign perpetrators that commit piracy
acts against a person or ship of another nationality on the high seas; however, China cannot
assert universal jurisdiction to try the foreign perpetrator for crimes similar to piracy. To
try a piracy case by applying crimes like robbery, kidnapping and sabotage of vessel, the
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grounds for jurisdiction should be articles 6, 7 and 8. This could be another reason why
pirates encountered in the Somali hijackings were not arrested for prosecution.
In addition, enacting particular piracy crime in domestic criminal law is also the
requirement of international law principle of pacta sunt servanda, Latin for “agreements
must be kept”. China has ratified the Vienna Convention on the Law of Treaty, which
demands that “every treaty in force is binding upon the parties to it and must be performed
by them in good faith.” Modern international criminal conventions often require
signatories to establish domestic law enactments for international crimes and to prescribe
suitable punishment, such as in article 5 of the International Convention for the
Suppression of Acts of Nuclear Terrorism, as well as article 6 of the SUA Convention.
Although UNCLOS does not contain such requirement specifically, making piracy offence
crime under domestic law is part of the obligation to fight piracy and crimes at sea. China
has similar crimes such as robbery, murder and sabotage of vessels that could be applied to
prosecute acts of piracy, and article 9 also demonstrates China’s effort to incorporate
crimes from international conventions into its criminal law. However, these two
mechanisms to incorporate piracy in international conventions come into conflict with the
principle of legality. Thus a clear criminal prohibition against piracy, as per the
conventions, is still needed.
2. Deficiency in exercising right of hot pursuit
The stipulation in LOEC leads to a conflict between the LOTC and UNCLOS on the issue
of hot pursuit. First, according to Article 14 of LOTC, there was no requirement of giving
the order to stop before starting hot pursuit. An order to stop is an essential element of hot

209

pursuit, as required in article 111 of UNCLOS. Second, in LOTC, hot pursuit applies
when the perpetrator violates coastal states’ law for “customs, fiscal, immigration, sanitary
and security” purposes; while “security” is not among the listed aspects that a country can
legislate in a contiguous zone in UNCLOS article 33. So when China begins a hot pursuit
by reason of security, the legality of any subsequent arrest may be denied by the foreign
ship’s flag state. Third, there is no express provision for hot pursuit by airplane, making it
unclear in the enforcement of hot pursuit. LOTC was enacted before UNCLOS, and the
Chinese legislators could not anticipate the ratification of UNCLOS and the different
elements of hot pursuit in UNCLOS when drafting the LOTC. Moreover, LOTC was not
reviewed after UNCLOS’ ratification to ensure that the two stipulations are consistent.
As to the conflict of domestic law and ratified international law, there is no specific
statement in constitution on this issue. The Provisions of the Ministry of Foreign Affairs,
the Supreme People's Court, the Supreme People's Procuratorate, the Ministry of Public
Security, the Ministry of National Security and the Ministry of Justice on Some Issues
about the Handling of Foreign-related Cases (No.17 [1995] of the Ministry of Foreign
Affairs) specify the priority of international treaty in the matter of death of foreigner in
China. However, this Joint Provision applies only to this specific matter, there is no
general rule to deal with the conflict of international law and domestic law. Thus it
remains unclear which law shall apply in a contiguous zone. The flag state may object to
China’s right of hot pursuit if no order to stop is given or based on security reason.
Additionally, it is unclear which governmental authority may exercise hot pursuit. The
LOTC only generally provides that an “appropriate competent organ” is the proper
government authority, without indicating which specific authority is intended. Currently
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the law enforcement power in internal water, territorial sea, EEZ and continental shelf is
shared among the ministries of Public Security, Foreign Affairs, Transport, Agriculture
and State Oceanic Administration. The law enforcement powers of these five departments
are endowed by different laws, regarding the protection of the resource, environment and
security, and some of each department’s powers overlap with one another. Consequently,
when a piracy case occurs in waters over which China has jurisdiction, the departments
may not react timely because of an unclear allocation of responsibility, or more likely,
multiple departments assert their authority, which is a waste of efforts and resources.
The State Council approved the Joint Opinion on Strengthening the Safety of Navigation
and Fishery in the East China Sea in 1993, which contains one provision on hot pursuit that
confirmed the legality of using weapons in hot pursuit. However, the Joint Opinion is
insufficient to fill the gap between LOTC and UNCLOS. It provides no detailed rules as to
the procedural requirement of hot pursuit or the relative scope of authority of each law
enforcement agency. So a specific law with detailed rules to implement hot pursuit will
make law enforcement more effective and reduce the chance for disputes.
3. Deficiency in protecting private interests
Chinese maritime law has no express definition of piracy, and is silent on the legality of
ransom payment and nature of ransom payment. In turn, this silence leads to uncertainty
for the shipping industry and marine insurance industry. It also subjects a crew’s life to
higher risk when ship owners and insurance company refuse to pay ransom due to the
vagueness of existing law.
(1) Lack of definition of piracy for marine insurance purposes
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Traditional piracy is a risk covered by insurance in the Chinese marine insurance market.
PICC Property & Casualty Co. Ltd., as a major state-owned enterprise, is the top insurance
company in the marine insurance industry. Although there are several other leading
insurance companies in China, PICC still takes more than 50% of the market share in
marine insurance. PICC hull policies are the most popular in the market, and other
insurance companies have followed PICC practices in their own marine insurance policies.
The coverage of piracy in PICC hull policy and cargo policy is different. Piracy is covered
as a marine risk in PICC Hull Clauses. Article 1.1 of PICC P&C Hull 2009 limits the
scope of covered risks for Total Loss Coverage and All Risks Coverage, which provides
that “These insurance covers total loss if the loss of insured vessel caused by : … 4. violent
theft by persons from outside the vessel or piracy…”.422 Total Loss Cover only covers the
total loss of a ship, so for damage of ship and GA caused by piracy, a shipowner still
requires All Risks Coverage. PICC P&C Marine Cargo Clauses 1981 is the most widely
used edition of marine cargo insurance clause in China, and the 2009 edition is only
minimally revised. Piracy is still excluded from Ocean Marine Cargo Clause, and is
covered as a war risk in 2009 Ocean Marine Cargo War Risks Clauses. The Cargo War
Risks Clauses also cover GA of piracy damage. Article I provides that “This insurance
covers: 1. Loss of or damage to the insured goods caused directly by or consequence upon
war, warlike operations, hostile acts, armed conflicts or piracy… 4. Sacrifice in and
contribution to General Average and Salvage Charges arising from the risks covered
hereunder.”
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As piracy is insured as a marine risk in hull policy, a definition of piracy is needed to
distinguish piracy from similar war risks such as riot, capture, restrain and detainment. As
to cargo insurance policy, a definition of piracy is also needed to differentiate piracy from
theft and other similar risks excluded from a cargo war clause. Although a court could also
refer to the parties’ intention in negotiating their contract to determining piracy for the
purpose of a marine insurance contract, parties may not have mentioned the piracy issue at
all, considering both its infrequency and complex in definition. Consequently, courts may
define the practice differently. Since China is a civil law country, one court’s judgment
has no binding effect on other courts, potentially resulting in inconsistent judgments on
what constitutes piracy. A clear definition of piracy in maritime law will prevent such
confusion.
(2) Unclear about the nature of piracy ransom
Chinese Maritime law does not expressly address the problem of piracy ransom, and it is
unclear whether piracy ransom payment is legal, as well as whether it is GA expense under
Chinese law. Piracy ransom disputes has not yet been brought before Chinese courts. In
the exceptional situation where the parties take legal action, Chinese courts have avoided
to try the case, fearing criticism from the international community for China’s failure to
meet anti-terrorism obligations.
In the case of MV Yasa Neslihan, a Marshall Islands registered ship was heading to China
transporting 77,000 tons of iron ore when it was hijacked near the Gulf of Aden in October
2008. It was released after paying $2.6 million in November 2008, and the ship finished
its journey to Lianyungang, China. The shipowner refused to discharge the cargo at the
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destination port of Lianyungang, alleging that cargo owner Henan Jiyuan Iron & Steel
(Group) Co. should share in the loss of piracy ransom as GA expense. The court
recommended that the parties negotiate and settle the matter, for the reasons that both
applying for security lien on the cargo or court’s order to release cargo cost the parties a
high security deposit, and that the parties had agreed to present any dispute regarding GA
adjustment to the London Court of International Arbitration, thus further complicating the
legal proceeding.423 The parties eventually reached agreement by negotiation without
presenting the case to the court.
In accordance with the general principle of civil law that “everything which is not
forbidden is allowed”, ransom payments should not be forbidden since there is no law
prohibiting such act. The government’s intent is also reaffirmed by its silence, as in the
incident of MV Dexinhai, when the insurer paid ransom to redeem the vessel and when
PICC Nanjing sold the first Piracy K&R policy in 2011. Even so, without a clear
statement recognizing the legality of ransom payment, insurer and shipowner will be
discouraged from paying ransom for fear of punishment, putting a kidnapped crew’s lives
in jeopardy. Moreover, an insurer may also be responsible for more costs from delay in
cargo delivery and loss of hire than the cost of ransom.
Ransom payment is not expressly recognized as general average expense or sacrifice in
Chinese Maritime Law, which remains to be determined by the future legislative
interpretation. Article 193 defines GA under Chinese law: “General average means the
extraordinary sacrifice or expenditure intentionally and reasonably made or incurred for
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the common safety for the purpose of preserving from peril the ship, goods or other
property involved in a common maritime adventure.” Although it is widely recognized
among legal scholars that piracy ransom fulfils the requirements of GA in Chinese
maritime law, it is uncertain whether courts will reach the same conclusion. Even if the
legality of piracy ransom payment gains legal support, the requirement of “peril in a
common maritime adventure” will also face legal challenges. Although piracy for ransom
of cargo, crew and ship occurs in a common voyage, it is arguable whether any genuine
“risk” exists because in most cases of piracy for ransom, the pirates keep ship, hostage and
cargo intact, returning them upon the payment of ransom. Despite the fact in past cases, it
is not deniable that there is potential of loss of cargo, ship and hostage either caused by
irritable pirates or lack of proper attention during the detention. A shipowner’s GA claim
still can be refused by a P&I club and cargo owner on the basis of lack of legal ground, if
piracy ransom for crew is not specifically listed as GA expense in maritime law.
D. PROPOSAL FOR CHINESE PIRACY LEGISLATION IMPROVEMENT
1. Establish the offense of piracy in criminal law
To incorporate the stipulation of piracy in treaties into domestic criminal law , two
approaches are available for civil law countries. One is to make a separate piracy law
which covers various issues, like Japan and France; another approach is by incorporating a
provision of offence of piracy into the existing penal code, as have Singapore, Kenya and
Indonesia. Making a separate anti-piracy law is a good way to comprehensively and
systematically enforce treaties on piracy, avoiding potential conflicts when applied in
domestic court and providing clear domestic law on piracy for foreign authorities to refer
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to. The definitions and applications of piracy, hot pursuit, law enforcement organ and
offence of piracy are scattered in different laws and regulations, and a special law would be
a good way to clarify the scattered provisions and modify others that have become
outdated. However, China has no legislative practice of enacting a separate law for a
specific crime. The only separate law for a specific crime is the Decision of the National
People's Congress on Punishing Involving Fraudulent crime and illegal trade in foreign
currency enacted in 1998, and there no other separate law has since been enacted. So
although the mode of Japanese anti-piracy law is beneficial, it doesn’t fit with China’s
legislative practice.
The Chinese criminal law is in the form of penal code, composing of two parts: Part One
General Provisions and Part Two Specific Provisions. There are seven chapters in Part
Two, and crimes that infringe the same object of crime (the type of interest protected by
law) are classified into the same chapter. As the process of establishing international crime
in domestic criminal law moves slowly in China, there is no current chapter for
international crime in the Chinese Penal Code. Piracy acts may be directed against ship,
aircraft, cargo or person, so in a typical piracy case, both property rights and individual
rights are violated. Based on the kind of object of crime piracy harms, a piracy offense
shall be established under the Chapter V of Crime of Property Violation.
The proposed provision for piracy offense is as follows:
Any person of a private ship or aircraft that does the following acts for private end
on the high seas (including EEZ), territorial sea and internal water of China, or
territorial sea of another state when authorized by international law commits the
offense of piracy, and shall be sentenced to fixed-term imprisonment of not less
than three years and not more than ten years, and concurrently be sentenced to a
fine. Whoever commits piracy and causes serious consequences shall be
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sentenced to fixed-term imprisonment of not less than ten years, life imprisonment
or death, and concurrently be sentenced to a fine or confiscation of property.
(1) using violence against ship or person on board another ship;
(2) robbing property on board another ship or aircraft or the ship or aircraft itself;
(3) kidnapping person on board another ship or detain ship and property on board
the other ship for ransom;
(4) breaking into or damaging another ship or aircraft for the purpose of
committing the acts in (1) and (3);
(5) chasing a ship in close proximity for the purpose of committing the acts in (1)
to (4);
(6) entering into service as a crew member on a vessel with awareness of the above
purpose or use, or voluntarily continues his employment after having become
aware of such purpose or use;
Crew of warship, government ship or government aircraft that mutinies and takes
control of the ship or aircraft to commit the act in (1) to (6) is deemed as acts
committed by a private ship or aircraft.
According to the most widely accepted Chinese criminal law theory brought up by
Professor Zhang Mingkai, each offense in Chinese criminal law should consist of three
basic elements: (1) objective aspect of crime; (2) criminal subject; and (3) criminal
subjective aspect.424 A person is liable only when his act satisfies all three elements.
“Objective aspect of crime” refers to the legal interest that is infringed by a criminal act.
The objective of an act of piracy is the navigation safety, human life and property right.
“Criminal subject” is the one who commits the criminal act. The criminal subject of an
act of piracy could be a Chinese citizen or alien, who is either a passenger or a crew
member on a private ship or aircraft. Crews of military or government ship or aircraft that
mutiny may also be the criminal subject of the piracy offense under this proposed
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provision. Many Somali pirates are juveniles, and their special status needs to be
considered at trial.
“Criminal subjective aspect” is similar to the concept of mens rea in Western criminal law,
which refers to the psychological state of the perpetrator towards the consequence of his
act. As to the criminal subjective aspect of piracy, it must be committed with the direct or
indirect intention to cause harm to public security, personal rights or property rights and
for an illegal purpose.
The new piracy offense applies to both piracy jure gentium and domestic piracy. Under
this provision, the detailed enumeration of piracy acts satisfies the general notion of
“illegal acts” in UNCLOS and fulfills the requirement of the criminal law principle of
legality. Because China is a signatory to UNCLOS, China could not breach its duty under
international law. So even if “ for private end” and “another ship” are proved to be
deficient elements for piracy definition in face of modern piracy, China still needs to keep
these elements to observe its obligation to observe UNCLOS (and this is the practice of
countries that have made legislation on piracy offence in recent years).
According to UNCLOS article 105, the penalty is left to domestic law to decide. European
states tend to punish piracy lightly for humanitarian reason, and the maximum penalties are
generally prison terms of no more than 7-12 years. By contrast, Asian countries
commonly impose the death penalty for piracy, as piracy is a grave crime that severely
threatens public security. In China, the death penalty is constitutional. Although applying
the death penalty to piracy may limit Western nations’ willingness to transfer pirates to
China out of humanitarian concerns, the harsh punishment of piracy is necessary to deter

218

pirates. Robbery and piracy are similar in nature, but the act of piracy is committed at sea,
leaving the victims utterly defenseless and unable to acquire aid and assistance. Moreover,
the criminal object of piracy also includes public security, which indicates its possibility to
cause severe consequences for the general public. Thus the penalties for piracy should be
even harsher than those for robbery.
2. Modify stipulation on hot pursuit
The aim of ensuring domestic enactment on hot pursuit be consistent with convention may
be reached by modifying the LOTC and by making a separate law on the detailed
implementation rules applicable to both LOTC and LOEC.
To ensure that domestic law is consistent with UNCLOS on the issue of exercising hot
pursuit, LOTC should be modified in three ways. First, the ground of “security” should be
removed from article 14 of LOTC. The listing of four grounds in UNCLOS is
comprehensive, and LOTC should not enlarge the scope by including an additional
situation. Second, LOTC should incorporate the prerequisite of order to stop in exercising
hot pursuit. Giving an order to stop has been internationally accepted practice, and LOEC
also adopts such requirement. It should be specified in article 14 of LOTC that “the
pursuit may only be commenced after a visual or auditory signal to stop has been given at a
distance which enables it to be seen or heard by the foreign ship. It is not necessary that, at
the time when the foreign ship within the territorial sea or the contiguous zone receives the
order to stop, the ship giving the order should likewise be within the territorial sea or the
contiguous zone.” Lastly, the taking-over in the process of hot pursuit is an important
method to exercise hot pursuit and should be specified in LOTC by adding a provision that
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“the aircraft giving the order to stop must itself actively pursue the ship until a ship or
another aircraft, summoned by the aircraft, arrives to take over the pursuit, unless the
aircraft is itself able to arrest the ship.”
Drafting and enacting a detailed procedure law concerning enforcement at sea will provide
greater flexibility and consistency in enforcement. Each province could promulgate
regulations based on its own unique situation and circumstances. Such flexibility will
minimize the problem of unbalanced provision by adding the detailed implementation rules
in article 14 of LOTC. The detailed enforcement procedure law should also establish a
uniformed marine law enforcement scheme by forming a multi-functional marine force
(Coast Guard) under the direction of a marine administrative department. This multifunctional marine force will be empowered with the authority to patrol territorial sea and
EEZ, protect the natural resources and environment, and thereby ensure maritime security.
The new scheme will end the current situation of overlapping authorities, making marine
law enforcement more time-efficient and cost-efficient.
3. Modify domestic maritime law as part of establishing unified policy and practice in
maritime law
(1). Admit the legality of piracy ransom payment under Chinese law
Like all other countries, China is faced with the moral, humanitarian, and international law
dilemma of whether to recognize the legality of piracy ransom payment by private party.
Considering both the public interest and private interest, China should support and
legitimize the practice of paying piracy ransom.
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China relies heavily on shipping transportation; thus it is obvious that major shipping
companies such as China Ocean Shipping Company and China Shipping Company are
state-owned, while in many traditional European shipping countries such as Greece, the
most important shipping companies are privately owned, and often family-operated. In
China, the Chinese government still has strong control over shipping industry. Thus the
Chinese government acts as owner, supervisor and policy maker (but not as manager, due
to the rule of isolation between ownership and management), which indicates a closer
connection between the shipping industry and government in China. It is possible that
shipping companies will take governmental interests into consideration in their business
decisions, just as the government makes policies favoring the interests of the shipping
industry. Similarly in the United Kingdom, both the shipping and marine insurance
industries have influenced governmental law making.
Moreover, piracy ransom payment should not be deemed to violate public policy. Paying
piracy ransom as a private remedy is substantially different from paying a gambling debt.
Gambling debts are agreed upon by parties based on a clearly illegal act, while by contrast
piracy ransom is a form of self-help when no public remedy is available.
Additionally, for the safety of Chinese citizens, it is also imprudent to prohibit ransom
payments. China ranks among those countries whose crews are most frequently held as
hostage.425 China is a major crew-dispatching country. The benefits of navy patrol and
escort are limited to vessels of certain nationality. Pirates determine whether to hijack a
ship based on its flag, and thus strong navy patrol is no substitute for other solutions. For
425

Statistical Profile of the Crew Nationalities of the Vessels both Attacked and Pirated, Tenth Report from
the House of Commons Foreign Affairs Committee of 2010-2012 Session Piracy off the coast of Somalia,
supra note 232, EV119.
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example, although China has one of the best navy patrols, nonetheless large numbers of
Chinese seamen working on ships of other nations have been held as hostages.
There is concern that China will be criticized for failure to satisfy its international law
obligation in anti-terrorism cooperation if it were to recognize the legality of paying piracy
ransom. Unlike England, which has close relation with other Western countries, China is
more likely to be criticized for anti-terrorism issue due to the tension between China and
the West. However, as analyzed in Chapter Five, paying ransom to piracy is not
tantamount to providing financial support to terrorists. Based on the foregoing analysis, it
is clear that no country has an absolute ban against piracy ransom payment. Even under
U.S. law, piracy ransom is punishable only where it is paid to a designated person. So
China’s concern for breaching its international law obligations can be avoided by
providing a definition of piracy for purpose of maritime law which can distinguish piracy
from terrorism. Under such a narrow definition, only payment to pirates who are not also
terrorists would be permissible.
(2). Expressly include piracy ransom as GA in maritime law
Based on the analysis in Chapter Five, cargo owners also benefit from a shipowner’s act of
paying piracy ransom, whether the ransom is paid for the crew alone or for the cargo as
well. The GA system is based on the spirit of fairness, which will be breached if the
shipowner cannot redeem the percentage of his ransom cost from a cargo owner when the
latter derives a genuine benefit from the ransom payment. The shipping industry has been
experiencing grave financial problems, due to the decline of trade, and many small
companies have already gone bankrupt. Paying the high cost of piracy ransom would be
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the last straw for many small shipping companies struggling to maintain operations. In the
long run, the consequence of breaking the balance would cost cargo owners more than any
temporary profits saved by refusing to pay their reasonable share of piracy ransom. The
spirit of fairness is also the base of GA in Chinese maritime law, and to ensure that the loss
of piracy ransom is reasonably spread among the beneficiaries, law should specify the
parties responsible for GA in the event of piracy ransom.
The current stipulation of GA in Chinese maritime law is an independent chapter based on
the 1974 York-Antwerp Rule, but simplified in many aspects. The over-simplified GA
provisions in Chinese maritime law lead to uncertainty in applying this chapter, and there
is significant support for making a detailed provision for GA in the next major amendment
to Chinese maritime law.
Existing law on the scope of GA is also a mix of listed items and general definitions,
which are unclear about whether the listed item is exclusive in application. Article 193
generally defines GA without specifying which items are recognized as GA, while Article
194 and Article 195 expressly provide that expenses incurred in port of refuge and extra
expense in replace of GA are allowed as GA. In the future amendment to the scope of GA,
piracy ransom payment should be listed as a specified item under the scope of GA.
(3). Provide definition to piracy in maritime law
Although no case concerning definition of piracy in maritime dispute has been before a
Chinese court, considering the rising number of piracy cases in recent years and the
appearance of piracy for ransom, a precise definition of piracy under Chinese maritime law
is more necessary than ever. The definition of piracy is important to the maritime industry,
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which in turn influences not only marine insurance, but other aspects of maritime law such
as general average and cargo delay in shipping law. By providing a definition of piracy in
law, the consequences (both legal and economic) are more predictable for the parties at
time of contract, thereby increasing business efficiency.
Several aspects should be paid special attention in providing a definition of piracy in
maritime law. First, the principle of freedom of contract applies in marine insurance law,
so a definition provided by law will only apply where the parties have not agreed on their
own definition. The parties can adjust this definition to suit best their agreement’s purpose
(whether insured as war risk or marine risk) and balance the interests of the parties (adjust
premium as per the scope of definition).
Second, the definition should reflect the reasonable expectations of commercial parties, i.e.,
the common meaning accepted in the shipping and marine insurance industry. Although
piracy in international law is well-established when compared with the private law
definition, the definition in international law should not be directly applied to maritime
disputes absent the parties’ specific agreement.
Third, this definition should consider the existing maritime laws of other countries to
promote the uniformity of international business law. The comparison in Chapter Five
demonstrates that the similar practices of the UK, the U.S. and Norway reveal certain
aspects of the UNCLOS definition as unsuitable for marine insurance purposes and subject
to alteration. Such trend towards uniformity should be considered in defining piracy under
Chinese law.
The proposed definition of piracy for marine insurance purposes is as follows:
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Unless otherwise agreed, piracy means an illegal act of depredation at sea or in
internal water, against a ship, crews, passengers and cargo by private individuals
for private ends by use of force or threat to use of force.
This definition is based on the common usage in shipping industry and takes into
consideration of the UNCLOS definition. Compared with the international law definition,
it includes acts committed from the same ship, and the scope of “water” is broadened to
include territorial waters. Unlike the US definition, this definition does not require “the
spirit of universal hostility”. In other words, it also includes attacks against specific
persons and ships. In modern times, most pirates have access to modern technology
devices for tracking ships, and can obtain information such as time sheet and the ship’s
route. Modern pirates do careful research and make precise plans before an attack, rather
than aimlessly roaming on the sea. So their aims are often clear and specific when they set
off to sail.
Moreover, this definition also requires violence as an indispensable element of piracy to
distinguish the act from pure theft. The “use of force” element is not limited to an actual
use of force; where a perpetrator acts with the capability and intent to use force, the
definition is satisfied. Finally, the act should be for a private (and not public or political)
end, which is consistent with the UNCLOS definition. As discussed, “private end” is the
commonly agreed-upon indicator distinguishing piracy from terrorism. In the case of
piracy ransom, this element is a preliminary indicator of whether the ransom is paid in
support of terrorists.
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Conclusion
The causes of piracy are rooted in a mixture of political, economical, and cultural factors,
and there is no certainty about when the next outbreak will occur, as in Somalia, as many
of these factors are beyond the control of governments and private parties alike. Poverty,
when combined with governmental failure and hostility against illegal foreign fishing
ships, may once again generate unrest in the coastal nations along major ocean
transportation entries. The most basic cure for piracy is to improve the local economic
conditions of piracy-infested areas. Anti-piracy legislation, as an important aspect of any
long-term solution to piracy, has significant advantages, while the recent catch-andrelease practice in the fight against Somali pirates has revealed the anti-piracy legal
regime as outdated and fragmented.
The existing counter-piracy legal framework is comprised of customary international law,
UNCLOS, the SUA and Hostage Conventions, UN resolutions, regional agreements and
domestic laws. On the one hand, the current legal regime does not provide countries with
sufficient guidance and adequate enforcement tools to fight piracy. UNCLOS was
drafted in the somewhat naive belief that piracy had nearly been extinguished, and
consequently gave more weight to the protection of national sovereignty. Yet piracy has
again become a genuine threat to navigation freedom and safety in the 21st century. The
provisions of UNCLOS cover a wide array of piracy issues, and are followed by most
countries, especially those that have established piracy offense in their own domestic law
in recent years. Nonetheless, the definition, increased jurisdiction and enforcement tools
in UNCLOS are inadequate to the task of fighting modern piracy.
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On the other hand, although the SUA Convention, Hostage Convention and UN
resolutions can compensate for most of UNCLOS’s defects, the international piracy law
regime is both fragmented and complex. Moreover, anti-terrorism conventions and UN
resolutions have their drawbacks in fighting piracy. The SUA and Hostage Conventions
authorize signatories to use only limited enforcement power. The series of piracy related
UN resolutions authorizing international community to enter Somalia territorial seas
apply only with respect to the situation in Somalia and the lifespan is limited. A piracy
convention independent from UNCLOS will address the weaknesses of the current piracy
law regime without reopening the United Nations Conference on the Law of the Sea.
The weakness of international piracy legal regime also reflects at the level of local law.
International anti-piracy law is enforced through states’ domestic laws. UNCLOS
contains no compulsory duty for a nation to legislate against piracy; as a result, there is a
notable dearth of piracy offenses in domestic laws. Many countries fail to review and
update their domestic law after becoming signatories to UNCLOS.
Finally, there is no “prosecute or extradite” clause in UNCLOS. The increasingly
common practice of “catch and release” stems both from piracy’s status as a crime
subject to universal jurisdiction, and the lack of any international criminal court for
prosecution. Most states that apprehend pirates attacking a ship flying the flag of a third
country lack the will to prosecute, and existing international courts have no jurisdiction to
try piracy cases. The punishment of pirates relies primarily on their home countries and
those in the vicinity, which is hard to be guaranteed in practice due to local political and
economic condition. Consequently, international law should be improved to ensure that
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every country shoulders its share of the international community’s burden in prosecuting
piracy.
Based on the experience of states that have tried piracy cases in recent years, it appears
that varying legal history and customs lead to great disparity in legislation against, and
prosecution of, piracy. Some states enact comprehensive anti-piracy laws, while others
add a piracy offense to their criminal codes. Yet other nations have no specific laws
governing piracy, prosecuting it as established crimes to which it bears a resemblance.
Finally, some states prefer to invoke international anti-piracy conventions directly.
As to the definition of piracy, states adopt different legislative techniques, which in turn
may lead to different interpretation of piracy. The divergences in domestic law can
potentially hinder global cooperation in fighting piracy. In a recent trend. several nations
have diverged from UNCLOS to avoid its drawbacks. New international law on piracy
will develop over time, as more countries get involved in anti-piracy operations and
recognize that UNCLOS’s outdated structure is inadequate to combat modern piracy. A
new anti-piracy convention could promote the process of legal development, and may
also promote the uniformity of domestic law with more up-to-date legislative enactments.
In the fight against modern piracy, the interests of private parties should also be
considered to protect the shipping industry from suffering for a second time in the event
of piracy for ransom. Governments should obtain cooperation from both industry and
individuals by balancing public and private interests. As for domestic private law, states
should ensure that domestic maritime law and marine insurance law provide clear
definition as guidance to commercial parties. They should also recognize the legality of
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ransom payment made to pirates by private parties under extreme conditions, and provide
guidance as to the allocation of ransom payment among interested parties.
An independent anti-piracy convention is an appropriate means of addressing modern
piracy issues. It has the potential to remedy the weaknesses of the existing anti-piracy
international law regime, promote the success of information sharing system to a global
scale, all without the friction that would likely accompany any attempt to reopen the
negotiation of UNCLOS. However, such an independent convention will take years to be
drafted and take effect, as agreements among states will not come easily.
A more realistic solution for now is based on countries’ active review of their domestic
law to ensure efficient substantive law and jurisdiction. In this paper, the author has
analyzed Chinese law and piracy trial history in detail, and has proposed reforms for the
Chinese Criminal Code and the Law on Territorial Sea and the Contiguous Zone, as well
as Chinese maritime law. As mentioned above, the legislative practice and history among
states varies substantially, and each nation should develop reforms of domestic law most
suitable with the state’s unique situation.
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Appendix I Status of convention and regional agreement in countries referred to as
at 14 August 2015
Country

1985 HSC

1982
UNCLOS

1988 SUA
Convention

1979 Hostage
Convention

ReCAAP*

DCoC**

63

167

164

174

20

20

England

V

V

V

V

V

France

V

V

V

V

X

Germany

V

V

V

V

X

Netherlands V

V

V

V

V

Number of
parties
European
Countries

Asian
Countries
Japan

V

V

V

V

V

Indonesia

V

V

X

V

X

Malaysia

V

V

X

V

X

Singapore

X

V

V

X

V

Philippines

X

V

V

V

V

China

X

V

V

V

V

Somalia

X

V

X

X

X

V

Seychelles

X

V

V

V

X

V

Kenya

V

V

V

V

X

V

African
Countries
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United State V

X

V

V

V

*ReCAAP is open for accession both for the ASEAN countries and all other states since
2004.
**DCoC is open for signature only by the 21 regional states mentioned in its preamble.
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Appendix II Geneva Convention on the High Seas (excerpts)
Article 14
All States shall cooperate to the fullest possible extent in the repression of piracy on the
high seas or in any other place outside the jurisdiction of any State.
Article 15
Piracy consists of any of the following acts:
(1) Any illegal acts of violence, detention or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:
(a) On the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;
(b) Against a ship, aircraft, persons or property in a place outside the jurisdiction of any
State;
(2) Any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
(3) Any act of inciting or of intentionally facilitating an act described in subparagraph 1
or subparagraph 2 of this article.
Article 16
The acts of piracy, as defined in article 15, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are
assimilated to acts committed by a private ship.
Article 17
A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
dominant control to be used for the purpose of committing one of the acts referred to in
article 15. The same applies if the ship or aircraft has been used to commit any such act,
so long as it remains under the control of the persons guilty of that act.
Article 18
A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft.
The retention or loss of nationality is determined by the law of the State from which such
nationality was derived.
Article 19
On the high seas, or in any other place outside the jurisdiction of any State, every State
may seize a pirate ship or aircraft, or a ship taken by piracy and under the control of
pirates, and arrest the persons and seize the property on board. The courts of the State
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which carried out the seizure may decide upon the penalties to be imposed, and may also
determine the action to be taken with regard to the ships, aircraft or property, subject to
the rights of third parties acting in good faith.
Article 20
Where the seizure of a ship or aircraft on suspicion of piracy has been effected without
adequate grounds, the State making the seizure shall be liable to the State the nationality
of which is possessed by the ship or aircraft, for any loss or damage caused by the seizure.
Article 21
A seizure on account of piracy may only be carried out by warships or military aircraft,
or other ships or aircraft on government service authorized to that effect.
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Appendix III UNCLOS (excerpts)
Article 3 - Breadth of the territorial sea
Every State has the right to establish the breadth of its territorial sea up to a limit not
exceeding 12 nautical miles, measured from baselines determined in accordance with this
Convention.
Article 87 - Freedom of the high seas
1. The high seas are open to all States, whether coastal or land-locked. Freedom of the
high seas is exercised under the conditions laid down by this Convention and by other
rules of international law. It comprises, inter alia, both for coastal and land-locked States:
(a) freedom of navigation;
(b) freedom of overflight;
(c) freedom to lay submarine cables and pipelines, subject to Part VI;
(d) freedom to construct artificial islands and other installations permitted under
international law, subject to Part VI;
(e) freedom of fishing, subject to the conditions laid down in section 2;
(f) freedom of scientific research, subject to Parts VI and XIII.
2. These freedoms shall be exercised by all States with due regard for the interests of
other States in their exercise of the freedom of the high seas, and also with due regard for
the rights under this Convention with respect to activities in the Area.
Article 91 - Nationality of ships
1. Every State shall fix the conditions for the grant of its nationality to ships, for the
registration of ships in its territory, and for the right to fly its flag. Ships have the
nationality of the State whose flag they are entitled to fly. There must exist a genuine link
between the State and the ship.
2. Every State shall issue to ships to which it has granted the right to fly its flag
documents to that effect.
Article 92 - Status of ships
1. Ships shall sail under the flag of one State only and, save in exceptional cases
expressly provided for in international treaties or in this Convention, shall be subject to
its exclusive jurisdiction on the high seas.
A ship may not change its flag during a voyage or while in a port of call, save in the case
of a real transfer of ownership or change of registry.
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2. A ship which sails under the flags of two or more States, using them according to
convenience, may not claim any of the nationalities in question with respect to any other
State, and may be assimilated to a ship without nationality.
Article 100 - Duty to cooperate in the repression of piracy
All States shall cooperate to the fullest possible extent in the repression of piracy on the
high seas or in any other place outside the jurisdiction of any State.
Article 101 - Definition of piracy
Piracy consists of any of the following acts:
(a) any illegal acts of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:
(i) on the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any
State;
(b) any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a)
or (b).
Article 102 - Piracy by a warship, government ship or government aircraft whose
crew has mutinied
The acts of piracy, as defined in article 101, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are
assimilated to acts committed by a private ship or aircraft.
Article 103 - Definition of a pirate ship or aircraft
A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
dominant control to be used for the purpose of committing one of the acts referred to in
article 101. The same applies if the ship or aircraft has been used to commit any such act,
so long as it remains under the control of the persons guilty of that act.
Article 104 - Retention or loss of the nationality of a pirate ship or aircraft
A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft.
The retention or loss of nationality is determined by the law of the State from which such
nationality was derived.
Article 105 - Seizure of a pirate ship or aircraft
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On the high seas, or in any other place outside the jurisdiction of any State, every State
may seize a pirate ship or aircraft, or a ship or aircraft taken by piracy and under the
control of pirates, and arrest the persons and seize the property on board. The courts of
the State which carried out the seizure may decide upon the penalties to be imposed, and
may also determine the action to be taken with regard to the ships, aircraft or property,
subject to the rights of third parties acting in good faith.
Article 106 - Liability for seizure without adequate grounds
Where the seizure of a ship or aircraft on suspicion of piracy has been effected without
adequate grounds, the State making the seizure shall be liable to the State the nationality
of which is possessed by the ship or aircraft for any loss or damage caused by the seizure.
Article 107 - Ships and aircraft which are entitled to seize on account of piracy
A seizure on account of piracy may be carried out only by warships or military aircraft,
or other ships or aircraft clearly marked and identifiable as being on government service
and authorized to that effect.
Article 110 - Right of visit
1. Except where acts of interference derive from powers conferred by treaty, a warship
which encounters on the high seas a foreign ship, other than a ship entitled to complete
immunity in accordance with articles 95 and 96, is not justified in boarding it unless there
is reasonable ground for suspecting that:
(a) the ship is engaged in piracy;
(b) the ship is engaged in the slave trade;
(c) the ship is engaged in unauthorized broadcasting and the flag State of the warship has
jurisdiction under article 109;
(d) the ship is without nationality; or
(e) though flying a foreign flag or refusing to show its flag, the ship is, in reality, of the
same nationality as the warship.
2. In the cases provided for in paragraph 1, the warship may proceed to verify the ship's
right to fly its flag. To this end, it may send a boat under the command of an officer to the
suspected ship. If suspicion remains after the documents have been checked, it may
proceed to a further examination on board the ship, which must be carried out with all
possible consideration.
3. If the suspicions prove to be unfounded, and provided that the ship boarded has not
committed any act justifying them, it shall be compensated for any loss or damage that
may have been sustained.
4. These provisions apply mutatis mutandis to military aircraft.
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5. These provisions also apply to any other duly authorized ships or aircraft clearly
marked and identifiable as being on government service.
Article111-Right of hot pursuit
1. The hot pursuit of a foreign ship may be undertaken when the competent authorities of
the coastal State have good reason to believe that the ship has violated the laws and
regulations of that State. Such pursuit must be commenced when the foreign ship or one
of its boats is within the internal waters, the archipelagic waters, the territorial sea or the
contiguous zone of the pursuing State, and may only be continued outside the territorial
sea or the contiguous zone if the pursuit has not been interrupted. It is not necessary that,
at the time when the foreign ship within the territorial sea or the contiguous zone receives
the order to stop, the ship giving the order should likewise be within the territorial sea or
the contiguous zone. If the foreign ship is within a contiguous zone, as defined in article
33, the pursuit may only be undertaken if there has been a violation of the rights for the
protection of which the zone was established.
2. The right of hot pursuit shall apply mutatis mutandis to violations in the exclusive
economic zone or on the continental shelf, including safety zones around continental
shelf installations, of the laws and regulations of the coastal State applicable in
accordance with this Convention to the exclusive economic zone or the continental shelf,
including such safety zones.
3. The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea of
its own State or of a third State.
4. Hot pursuit is not deemed to have begun unless the pursuing ship has satisfied itself by
such practicable means as may be available that the ship pursued or one of its boats or
other craft working as a team and using the ship pursued as a mother ship is within the
limits of the territorial sea, or, as the case may be, within the contiguous zone or the
exclusive economic zone or above the continental shelf. The pursuit may only be
commenced after a visual or auditory signal to stop has been given at a distance which
enables it to be seen or heard by the foreign ship.
5. The right of hot pursuit may be exercised only by warships or military aircraft, or other
ships or aircraft clearly marked and identifiable as being on government service and
authorized to that effect.
6. Where hot pursuit is effected by an aircraft:
(a) the provisions of paragraphs 1 to 4 shall apply mutatis mutandis;
(b) the aircraft giving the order to stop must itself actively pursue the ship until a ship or
another aircraft of the coastal State, summoned by the aircraft, arrives to take over the
pursuit, unless the aircraft is itself able to arrest the ship. It does not suffice to justify an
arrest outside the territorial sea that the ship was merely sighted by the aircraft as an
offender or suspected offender, if it was not both ordered to stop and pursued by the
aircraft itself or other aircraft or ships which continue the pursuit without interruption.
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7. The release of a ship arrested within the jurisdiction of a State and escorted to a port of
that State for the purposes of an inquiry before the competent authorities may not be
claimed solely on the ground that the ship, in the course of its voyage, was escorted
across a portion of the exclusive economic zone or the high seas, if the circumstances
rendered this necessary.
8. Where a ship has been stopped or arrested outside the territorial sea in circumstances
which do not justify the exercise of the right of hot pursuit, it shall be compensated for
any loss or damage that may have been thereby sustained.
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Appendix IV SUA Convention (excerpts)
Article 1
For the purposes of this Convention, "ship" means a vessel of any type whatsoever not
permanently attached to the sea-bed, including dynamically supported craft, submersibles,
or any other floating craft.
Article 2
1. This Convention does not apply to:
(a) a warship; or
(b) a ship owned or operated by a State when being used as a naval auxiliary or for
customs or police purposes; or
(c) a ship which has been withdrawn from navigation or laid up.
2 Nothing in this Convention affects the immunities of warships and other government
ships operated for non-commercial purposes.
Article 3
1. Any person commits an offence if that person unlawfully and intentionally:
(a) seizes or exercises control over a ship by force or threat thereof or any other form of
intimidation; or
(b) performs an act of violence against a person on board a ship if that act is likely to
endanger the safe navigation of that ship; or
(c) destroys a ship or causes damage to a ship or to its cargo which is likely to endanger
the safe navigation of that ship; or
(d) places or causes to be placed on a ship, by any means whatsoever, a device or
substance which is likely to destroy that ship, or cause damage to that ship or its cargo
which endangers or is likely to endanger the safe navigation of that ship; or
(e) destroys or seriously damages maritime navigational facilities or seriously interferes
with their operation, if any such act is likely to endanger the safe navigation of a ship; or
(f) communicates information which he knows to be false, thereby endangering the safe
navigation of a ship; or
(g) injures or kills any person, in connection with the commission or the attempted
commission of any of the offences set forth in subparagraphs (a) to (f).
2. Any person also commits an offence if that person:
(a) attempts to commit any of the offences set forth in paragraph 1; or
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(b) abets the commission of any of the offences set forth in paragraph 1 perpetrated by
any person or is otherwise an accomplice of a person who commits such an offence; or
(c) threatens, with or without a condition, as is provided for under national law, aimed at
compelling a physical or juridical person to do or refrain from doing any act, to commit
any of the offences set forth in paragraph I, subparagraphs (b), (c) and (e), if that threat is
likely to endanger the safe navigation of the ship in question.
Article 4
1. This Convention applies if the ship is navigating of is scheduled to navigate into,
through or from waters beyond the outer limit of the territorial sea of a single State, or the
lateral limits of its territorial sea with adjacent States.
2. In cases where the Convention does not apply pursuant to paragraph 1, it nevertheless
applies when the offender or the alleged offender is found in the territory of a State Party
other than the State referred to in paragraph 1.
Article 5
Each State Party shall make the offences set forth in Article 3 punishable by appropriate
penalties which take into account the grave nature of those offences.
Article 6
1. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in Article 3 when the offence is committed:
(a) Against or on board a ship flying the flag of the State at the time the offence is
committed; or
(b) In the territory of that State, including its territorial sea: or
(c) By a national of that State.
2. A State Party may also establish its jurisdiction over any such offence when:
(a) It is committed by a stateless person whose habitual residence is in that State; or
(b) During its commission a national of that State is seized, threatened, injured or killed;
or
(c) It is committed in an attempt to compel that State to do or abstain from doing any act.
3. Any State Party which has established jurisdiction mentioned in paragraph 2 shall
notify the Secretary-General of the International Maritime Organization (hereinafter
referred to as "the Secretary-General"). If such State Party subsequently rescinds that
jurisdiction, it shall notify the Secretary-General.
4. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in Article 3 in cases where the alleged offender is
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present in its territory and it does not extradite him to any of the States Parties which
have established their jurisdiction in accordance with paragraphs I and 2 of this Article.
5. This Convention does not exclude any criminal jurisdiction exercised in accordance
with national law.
Article 7
1. Upon being satisfied that the circumstances so warrant, any State Party in the territory
of which the offender or the alleged offender is present shall, in accordance with its law,
take him into custody or take other measures to ensure his presence for such time as is
necessary to enable any criminal or extradition proceedings to be instituted.
2. Such State shall immediately make a preliminary inquiry into the facts, in accordance
with its own legislation.
3. Any person regarding whom the measures referred to in paragraph 1 are being taken
shall be entitled to:
(a) communicate without delay with the nearest appropriate representative of the State of
which he is a national or which is otherwise entitled to establish such communication or,
if he is a stateless person, the State in the territory of which he has his habitual residence;
(b) be visited by a representative of that State.
4. The rights referred to in paragraph 3 shall be exercised in conformity with the laws and
regulations of the State in the territory of which the offender or the alleged offender is
present, subject to the proviso that the said laws and regulations must enable full effect to
be given to the purposes for which the rights accorded under paragraph 3 are intended.
5. When a State Party, pursuant to this Article, has taken a person into custody, it shall
immediately notify the States which have established jurisdiction in accordance with
Article 6, paragraph 1 and, if it considers it advisable, any other interested States, of the
fact that such person is in custody and of the circumstances which warrant his detention.
The State which makes the preliminary inquiry contemplated in Paragraph 2 of this
Article shall promptly report its findings to the said States and shall indicate whether it
intends to exercise jurisdiction.
Article 8
1. The master of a ship of a State Party (the “flag State”) may deliver to the authorities of
any other State Party (the "receiving State”) any person who he has reasonable grounds to
believe has committed one of the offences set forth in Article 3.
2. The flag State shall ensure that the master of its ship is obliged, whenever practicable,
and if possible before entering the territorial sea of the receiving State carrying on board
any person whom the master intends to deliver in accordance with paragraph 1, to give
notification to the authorities of the receiving State of his intention to deliver such person
and the reasons therefore.
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3. The receiving State shall accept the delivery, except where it has grounds to consider
that the Convention is not applicable to the acts giving rise to the delivery, and shall
proceed in accordance with the provisions of Article 7. Any refusal to accept a delivery
shall be accompanied by a statement of the reasons for refusal.
4. The flag State shall ensure that the master of its ship is obliged to furnish the
authorities of the receiving State with the evidence in the master's possession which
pertains to the alleged offence.
5. A receiving State which has accepted the delivery of a person in accordance with
paragraph 3 may, in turn, request the flag State to accept delivery of that person. The flag
State shall consider any such request, and if it accedes to the request it shall proceed in
accordance with Article 7. If the flag State declines a request, it shall furnish the
receiving State with a statement of the reasons therefore.
Article 9
Nothing in this Convention shall affect in any way the rules of international law
pertaining to the competence of States to exercise investigative or enforcement
jurisdiction on board ships not flying their flag.
Article 10
1. The State Party in the territory of which the offender or the alleged offender is found
shall, in cases to which Article 6 applies, if it does not extradite him, be obliged, without
exception whatsoever and whether or not the offence was committed in its territory, to
submit the case without delay to its competent authorities for the purpose of prosecution,
through proceedings in accordance with the laws of that State. Those authorities shall
take their decision in the same manner as in the case of any other offence of a grave
nature under the law of that State.
2. Any person regarding whom proceedings are being carried out in connection with any
of the offences set forth in Article 3 shall be guaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rights and guarantees provided for such
proceedings by the law of the State in the territory of which he is present.
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Appendix V SUA Protocol 2005 (excerpts)
Article 8
The following text is added as article 8bis of the Convention:
Article 8bis
1. States Parties shall co-operate to the fullest extent possible to prevent and suppress
unlawful acts covered by this Convention, in conformity with international law, and shall
respond to requests pursuant to this article as expeditiously as possible.
2. Each request pursuant to this article should, if possible, contain the name of the suspect
ship, the IMO ship identification number, the port of registry, the ports of origin and
destination, and any other relevant information. If a request is conveyed orally, the
requesting Party shall confirm the request in writing as soon as possible. The requested
Party shall acknowledge its receipt of any written or oral request immediately.
3. States Parties shall take into account the dangers and difficulties involved in boarding a
ship at sea and searching its cargo, and give consideration to whether other appropriate
measures agreed between the States concerned could be more safely taken in the next
port of call or elsewhere.
4. A State Party that has reasonable grounds to suspect that an offence set forth in article
3, 3bis, 3ter or 3quater has been, is being or is about to be committed involving a ship
flying its flag, may request the assistance of other States Parties in preventing or
suppressing that offence. The States Parties so requested shall use their best endeavours
to render such assistance within the means available to them.
5. Whenever law enforcement or other authorized officials of a State Party (“the
requesting Party”) encounter a ship flying the flag or displaying marks of registry of
another State Party (“the first Party”) located seaward of any State’s territorial sea, and
the requesting Party has reasonable grounds to suspect that the ship or a person on board
the ship has been, is or is about to be involved in the commission of an offence set forth
in article 3, 3bis, 3ter or 3quater, and the requesting Party desires to board,
(a) it shall request, in accordance with paragraphs 1 and 2 that the first Party confirm the
claim of nationality, and
(b) if nationality is confirmed, the requesting Party shall ask the first Party (hereinafter
referred to as “the flag State”) for authorization to board and to take appropriate measures
with regard to that ship which may include stopping, boarding and searching the ship, its
cargo and persons on board, and questioning the persons on board in order to determine if
an offence set forth in article 3, 3bis, 3ter or 3quater has been, is being or is about to be
committed, and
(c) the flag State shall either:
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(i) authorize the requesting Party to board and to take appropriate measures set out in
subparagraph (b), subject to any conditions it may impose in accordance with paragraph 7;
or
(ii) conduct the boarding and search with its own law enforcement or other officials; or
(iii) conduct the boarding and search together with the requesting Party, subject to any
conditions it may impose in accordance with paragraph 7; or
(iv) decline to authorize a boarding and search. The requesting Party shall not board the
ship or take measures set out in subparagraph (b) without the express authorization of the
flag State.
(d) Upon or after depositing its instrument of ratification, acceptance, approval or
accession, a State Party may notify the Secretary-General that, with respect to ships
flying its flag or displaying its mark of registry, the requesting Party is granted
authorization to board and search the ship, its cargo and persons on board, and to
question the persons on board in order to locate and examine documentation of its
nationality and determine if an offence set forth in article 3, 3bis, 3ter or 3quater has been,
is being or is about to be committed, if there is no response from the first Party within
four hours of acknowledgement of receipt of a request to confirm nationality.
(e) Upon or after depositing its instrument of ratification, acceptance, approval or
accession, a State Party may notify the Secretary-General that, with respect to ships
flying its flag or displaying its mark of registry, the requesting Party is authorized to
board and search a ship, its cargo and persons on board, and to question the persons on
board in order to determine if an offence set forth in article 3, 3bis, 3ter or 3quater has
been, is being or is about to be committed.
The notifications made pursuant to this paragraph can be withdrawn at any time.
6. When evidence of conduct described in article 3, 3bis, 3ter or 3quater is found as the
result of any boarding conducted pursuant to this article, the flag State may authorize the
requesting Party to detain the ship, cargo and persons on board pending receipt of
disposition instructions from the flag State. The requesting Party shall promptly inform
the flag State of the results of a boarding, search, and detention conducted pursuant to
this article. The requesting Party shall also promptly inform the flag State of the
discovery of evidence of illegal conduct that is not subject to this Convention.
7. The flag State, consistent with the other provisions of this Convention, may subject its
authorization under paragraph 5 or 6 to conditions, including obtaining additional
information from the requesting Party, and conditions relating to responsibility for and
the extent of measures to be taken. No additional measures may be taken without the
express authorization of the flag State, except when necessary to relieve imminent danger
to the lives of persons or where those measures derive from relevant bilateral or
multilateral agreements.
8. For all boardings pursuant to this article, the flag State has the right to exercise
jurisdiction over a detained ship, cargo or other items and persons on board, including
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seizure, forfeiture, arrest and prosecution. However, the flag State may, subject to its
constitution and laws, consent to the exercise of jurisdiction by another State having
jurisdiction under article 6.
9. When carrying out the authorized actions under this article, the use of force shall be
avoided except when necessary to ensure the safety of its officials and persons on board,
or where the officials are obstructed in the execution of the authorized actions. Any use
of force pursuant to this article shall not exceed the minimum degree of force, which is
necessary and reasonable in the circumstances.
10. Safeguards:
(a) Where a State Party takes measures against a ship in accordance with this article, it
shall:
(i) take due account of the need not to endanger the safety of life at sea;
(ii) ensure that all persons on board are treated in a manner which preserves their basic
human dignity, and in compliance with the applicable provisions of international law,
including international human rights law;
(iii) ensure that a boarding and search pursuant to this article shall be conducted in
accordance with applicable international law;
(iv) take due account of the safety and security of the ship and its cargo;
(v) take due account of the need not to prejudice the commercial or legal interests of the
flag State;
(vi) ensure, within available means, that any measure taken with regard to the ship or its
cargo is environmentally sound under the circumstances;
(vii) ensure that persons on board against whom proceedings may be commenced in
connection with any of the offences set forth in article 3, 3bis, 3ter or 3quater are
afforded the protections of paragraph 2 of article 10, regardless of location;
(viii) ensure that the master of a ship is advised of its intention to board, and is, or has
been, afforded the opportunity to contact the ship’s owner and the flag State at the earliest
opportunity; and
(ix) take reasonable efforts to avoid a ship being unduly detained or delayed.
(b) Provided that authorization to board by a flag State shall not per se give rise to its
liability, States Parties shall be liable for any damage, harm or loss attributable to them
arising from measures taken pursuant to this article when:
(i) the grounds for such measures prove to be unfounded, provided that the ship has not
committed any act justifying the measures taken; or
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(ii) such measures are unlawful or exceed those reasonably required in light of available
information to implement the provisions of this article. States Parties shall provide
effective recourse in respect of such damage, harm or loss.
(c) Where a State Party takes measures against a ship in accordance with this Convention,
it shall take due account of the need not to interfere with or to affect:
(i) the rights and obligations and the exercise of jurisdiction of coastal States in
accordance with the international law of the sea; or
(ii) the authority of the flag State to exercise jurisdiction and control in administrative,
technical and social matters involving the ship.
(d) Any measure taken pursuant to this article shall be carried out by law enforcement or
other authorized officials from warships or military aircraft, or from other ships or
aircraft clearly marked and identifiable as being on government service and authorized to
that effect and, notwithstanding articles 2 and 2bis, the provisions of this article shall
apply.
(e) For the purposes of this article “law enforcement or other authorized officials” means
uniformed or otherwise clearly identifiable members of law enforcement or other
government authorities duly authorized by their government. For the specific purpose of
law enforcement under this Convention, law enforcement or other authorized officials
shall provide appropriate government-issued identification documents for examination by
the master of the ship upon boarding.
11. This article does not apply to or limit boarding of ships conducted by any State Party
in accordance with international law, seaward of any State’s territorial sea, including
boardings based upon the right of visit, the rendering of assistance to persons, ships and
property in distress or peril, or an authorization from the flag State to take law
enforcement or other action.
12. States Parties are encouraged to develop standard operating procedures for joint
operations pursuant to this article and consult, as appropriate, with other States Parties
with a view to harmonizing such standard operating procedures for the conduct of
operations.
13. States Parties may conclude agreements or arrangements between them to facilitate
law enforcement operations carried out in accordance with this article.
14. Each State Party shall take appropriate measures to ensure that its law enforcement or
other authorized officials, and law enforcement or other authorized officials of other
States Parties acting on its behalf, are empowered to act pursuant to this article.
15. Upon or after depositing its instrument of ratification, acceptance, approval or
accession, each State Party shall designate the authority, or, where necessary, authorities
to receive and respond to requests for assistance, for confirmation of nationality, and for
authorization to take appropriate measures. Such designation, including contact
information, shall be notified to the Secretary-General within one month of becoming a
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Party, who shall inform all other States Parties within one month of the designation. Each
State Party is responsible for providing prompt notice through the Secretary-General of
any changes in the designation or contact information.
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Appendix VI Regional Cooperation Agreement on Combating Piracy and Armed
(ReCAAP)
Part I Introduction
Article 1 - Definitions
1. For the purposes of this Agreement, "piracy" means any of the following acts:
(a) any illegal act of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:
(i) on the high seas, against another ship, or against persons or property on board such
ship;
(ii) against a ship, persons or property in a place outside the jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a)
or (b).
2. For the purposes of this Agreement, "armed robbery against ships" means any of the
following acts:
(a) any illegal act of violence or detention, or any act of depredation, committed for
private ends and directed against a ship, or against persons or property on board such ship,
in a place within a Contracting Party’s jurisdiction over such offences;
(b) any act of voluntary participation in the operation of a ship with knowledge of facts
making it a ship for armed robbery against ships;
(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a)
or (b).
Article 2 - General Provisions
1. The Contracting Parties shall, in accordance with their respective national laws and
regulations and subject to their available resources or capabilities, implement this
Agreement, including preventing and suppressing piracy and armed robbery against ships,
to the fullest extent possible.
2. Nothing in this Agreement shall affect the rights and obligations of any Contracting
Party under the international agreements to which that Contracting Party is party,
including the UNCLOS, and the relevant rules of international law.
3. Nothing in this Agreement shall affect the immunities of warships and other
government ships operated for non-commercial purposes.
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4. Nothing in this Agreement, nor any act or activity carried out under this Agreement
shall prejudice the position of any Contracting Party with regard to any dispute
concerning territorial sovereignty or any issues related to the law of the sea.
5. Nothing in this Agreement entitles a Contracting Party to undertake in the territory of
another Contracting Party the exercise of jurisdiction and performance of functions which
are exclusively reserved for the authorities of that other Contracting Party by its national
law.
6. In applying paragraph 1 of Article 1, each Contracting Party shall give due regard to
the relevant provisions of the UNCLOS without prejudice to the rights of the third Parties.
Article 3 - General Obligations
1. Each Contracting Party shall, in accordance with its national laws and regulations and
applicable rules of international law, make every effort to take effective measures in
respect of the following:
(a) to prevent and suppress piracy and armed robbery against ships;
(b) to arrest pirates or persons who have committed armed robbery against ships;
(c) to seize ships or aircraft used for committing piracy or armed robbery against ships, to
seize ships taken by and under the control of pirates or persons who have committed
armed robbery against ships, and to seize the property on board such ships; and
(d) to rescue victim ships and victims of piracy or armed robbery against ships.
2. Nothing in this Article shall prevent each Contracting Party from taking additional
measures in respect of subparagraphs (a) to (d) above in its land territory.
Part II Information Sharing Center
Article 4 - Composition
1. An Information Sharing Center, hereinafter referred to as “the Center”, is hereby
established to promote close cooperation among the Contracting Parties in preventing and
suppressing piracy and armed robbery against ships.
2. The Center shall be located in Singapore
3. The Center shall be composed of the Governing Council and the Secretariat.
4. The Governing Council shall be composed of one representative from each
Contracting Party. The Governing Council shall meet at least once every year in
Singapore, unless otherwise decided by the Governing Council.
5. The Governing Council shall make policies concerning all the matters of the Center
and shall adopt its own rules of procedure, including the method of selecting its
Chairperson.
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6. The Governing Council shall take its decisions by consensus.
7. The Secretariat shall be headed by the Executive Director who shall be assisted by the
staff. The Executive Director shall be chosen by the Governing Council.
8. The Executive Director shall be responsible for the administrative, operational and
financial matters of the Center in accordance with the policies as determined by the
Governing Council and the provisions of this Agreement, and for such other matters as
determined by the Governing Council.
9. The Executive Director shall represent the Center. The Executive Director shall, with
the approval of the Governing Council, make rules and regulations of the Secretariat.
Article 5 - Headquarters Agreement
1. The Center, as an international organization whose members are the Contracting
Parties to this Agreement, shall enjoy such legal capacity, privileges and immunities in
the Host State of the Center as are necessary for the fulfillment of its functions.
2. The Executive Director and the staff of the Secretariat shall be accorded, in the Host
State, such privileges and immunities as are necessary for the fulfillment of their
functions.
3. The Center shall enter into an agreement with the Host State on matters including those
specified in paragraphs 1 and 2 of this Article.
Article 6 - Financing
1. The expenses of the Center, as provided for in the budget decided by the Governing
Council, shall be provided by the following sources:
(a) Host State financing and support;
(b) Voluntary contributions from the Contracting Parties;
(c) Voluntary contributions from international organizations and other entities, in
accordance with relevant criteria adopted by the Governing Council; and
(d) Any other voluntary contributions as may be agreed upon by the Governing Council.
2. Financial matters of the Center shall be governed by a Financial Regulation to be
adopted by the Governing Council.
3. There shall be an annual audit of the accounts of the Center by an independent auditor
appointed by the Governing Council. The audit report shall be submitted to the
Governing Council and shall be made public, in accordance with the Financial
Regulation.
Article 7 - Functions
The functions of the Center shall be:
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(a) to manage and maintain the expeditious flow of information relating to incidents of
piracy and armed robbery against ships among the Contracting Parties;
(b) to collect, collate and analyze the information transmitted by the Contracting Parties
concerning piracy and armed robbery against ships, including other relevant information,
if any, relating to individuals and transnational organized criminal groups committing
acts of piracy and armed robbery against ships;
(c) to prepare statistics and reports on the basis of the information gathered and analyzed
under subparagraph (b), and to disseminate them to the Contracting Parties;
(d) to provide an appropriate alert, whenever possible, to the Contracting Parties if there
is a reasonable ground to believe that a threat of incidents of piracy or armed robbery
against ships is imminent;
(e) to circulate requests referred to in Article 10 and relevant information on the measures
taken referred to in Article 11 among the Contracting Parties;
(f) to prepare non-classified statistics and reports based on information gathered and
analyzed under subparagraph (b) and to disseminate them to the shipping community and
the International Maritime Organization; and
(g) to perform such other functions as may be agreed upon by the Governing Council
with a view to preventing and suppressing piracy and armed robbery against ships.
Article 8 - Operation
1. The daily operation of the Center shall be undertaken by the Secretariat.
2. In carrying out its functions, the Center shall respect the confidentiality of information
provided by any Contracting Party, and shall not release or disseminate such information
unless the consent of that Contracting Party is given in advance.
3. The Center shall be operated in an effective and transparent manner, in accordance
with the policies made by the Governing Council, and shall avoid duplication of existing
activities between the Contracting Parties.
Part III Cooperation through the Information Sharing Center
Article 9 - Information Sharing
1. Each Contracting Party shall designate a focal point responsible for its communication
with the Center, and shall declare its designation of such focal point at the time of its
signature or its deposit of an instrument of notification provided for in Article 18.
2. Each Contracting Party shall, upon the request of the Center, respect the confidentiality
of information transmitted from the Center.
3. Each Contracting Party shall ensure the smooth and effective communication between
its designated focal point, and other competent national authorities including rescue
coordination centers, as well as relevant non-governmental organizations.
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4. Each Contracting Party shall make every effort to require its ships, ship owners, or ship
operators to promptly notify relevant national authorities including focal points, and the
Center when appropriate, of incidents of piracy or armed robbery against ships.
5. Any Contracting Party which has received or obtained information about an imminent
threat of, or an incident of, piracy or armed robbery against ships shall promptly notify
relevant information to the Center through its designated focal point.
6. In the event that a Contracting Party receives an alert from the Center as to an
imminent threat of piracy or armed robbery against ships pursuant to subparagraph (d) of
Article 7, that Contracting Party shall promptly disseminate the alert to ships within the
area of such an imminent threat.
Article 10 - Request for Cooperation
1. A Contracting Party may request any other Contracting Party, through the Center or
directly, to cooperate in detecting any of the following persons, ships, or aircraft:
(a) pirates;
(b) persons who have committed armed robbery against ships;
(c) ships or aircraft used for committing piracy or armed robbery against ships, and ships
taken by and under the control of pirates or persons who have committed armed robbery
against ships; or
(d) victim ships and victims of piracy or armed robbery against ships.
2. A Contracting Party may request any other Contracting Party, through the Center or
directly, to take appropriate measures, including arrest or seizure, against any of the
persons or ships mentioned in subparagraph (a), (b), or (c) of paragraph 1 of this Article,
within the limits permitted by its national laws and regulations and applicable rules of
international law.
3. A Contracting Party may also request any other Contracting Party, through the Center
or directly, to take effective measures to rescue the victim ships and the victims of piracy
or armed robbery against ships.
4. The Contracting Party which has made a direct request for cooperation pursuant to
paragraphs 1, 2 and 3 of this Article shall promptly notify the Center of such request.
5. Any request by a Contracting Party for cooperation involving extradition or mutual
legal assistance in criminal matters shall be made directly to any other Contracting Party.
Article 11 - Cooperation by the Requested Contracting Party
1. A Contracting Party, which has received a request pursuant to Article 10, shall, subject
to paragraph 1 of Article 2, make every effort to take effective andpractical measures for
implementing such request.
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2. A Contracting Party, which has received a request pursuant to Article 10, may seek
additional information from the requesting Contracting Party for the implementation of
such request.
3. A Contracting Party, which has taken measures referred to in paragraph 1 of this
Article, shall promptly notify the Center of the relevant information on the measures
taken.
Part IV Cooperation
Article 12 - Extradition
A Contracting Party shall, subject to its national laws and regulations, endeavor to
extradite pirates or persons who have committed armed robbery against ships, and who
are present in its territory, to the other Contracting Party which has jurisdiction over them,
at the request of that Contracting Party.
Article 13 - Mutual Legal Assistance
A Contracting Party shall, subject to its national laws and regulations, endeavor to render
mutual legal assistance in criminal matters, including the submission of evidence related
to piracy and armed robbery against ships, at the request of another Contracting Party.
Article 14 - Capacity Building
1. For the purpose of enhancing the capacity of the Contracting Parties to prevent and
suppress piracy and armed robbery against ships, each Contracting Party shall endeavor
to cooperate to the fullest possible extent with other Contracting Parties which request
cooperation or assistance.
2. The Center shall endeavor to cooperate to the fullest possible extent in providing
capacity building assistance.
3. Such capacity building cooperation may include technical assistance such as
educational and training programs to share experiences and best practices.
Article 15 - Cooperative Arrangements
Cooperative arrangements such as joint exercises or other forms of cooperation, as
appropriate, may be agreed upon among the Contracting Parties concerned.
Article 16 - Protection Measures for Ships
Each Contracting Party shall encourage ships, ship owners, or ship operators, where
appropriate, to take protective measures against piracy and armed robbery against ships,
taking into account the relevant international standards and practices, in particular,
recommendations adopted by the International Maritime Organization.
Part V Final Provisions
Article 17 - Settlement of Disputes
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Disputes arising out of the interpretation or application of this Agreement, including
those relating to liability for any loss or damage caused by the request made under
paragraph 2 of Article 10 or any measure taken under paragraph 1 of Article 11, shall be
settled amicably by the Contracting Parties concerned through negotiations in accordance
with applicable rules of international law.
Article 18 Signature and Entry into Force
1. This Agreement shall be open for signature at the depository referred to in paragraph 2
below by the People's Republic of Bangladesh, Brunei Darussalam, the Kingdom of
Cambodia, the People's Republic of China, the Republic of India, the Republic of
Indonesia, Japan, the Republic of Korea, the Lao People's Democratic Republic,
Malaysia, the Union of Myanmar, the Republic of the Philippines, the Republic of
Singapore, the Democratic Socialist Republic of Sri Lanka, the Kingdom of Thailand, the
Socialist Republic of Viet Nam.
2. The Government of Singapore is the depository of this Agreement.
3. This Agreement shall enter into force 90 days after the date on which the tenth
instrument of notification by a State listed in paragraph 1, indicating the completion of its
domestic requirements, is submitted to the depository. Subsequently it shall enter into
force in respect of any other State listed in paragraph 1 above 30 days after its deposit of
an instrument of notification to the depository.
4. The depository shall notify all the States listed in paragraph 1 of the entry into force of
this Agreement pursuant to paragraph 3 of this Article.
5. After this Agreement has entered into force, it shall be open for accession by any State
not listed in paragraph 1. Any State desiring to accede to this Agreement may so notify
the depository, which shall promptly circulate the receipt of such notification to all other
Contracting Parties. In the absence of a written objection by a Contracting Party within
90 days of the receipt of such notification by the depository, that State may deposit an
instrument of accession with the depository, and become a party to this Agreement 60
days after such deposit of instrument of accession.
Article 19 - Amendment
1. Any Contracting Party may propose an amendment to this Agreement, any time after
the Agreement enters into force. Such amendment shall be adopted with the consent of all
Contracting Parties.
2. Any amendment shall enter into force 90 days after the acceptance by all Contracting
Parties. The instruments of acceptance shall be deposited with the depository, which shall
promptly notify all other Contracting Parties of the deposit of such instruments.
Article 20 - Withdrawal
1. Any Contracting Party may withdraw from this Agreement at any time after the date of
its entry into force.
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2. The withdrawal shall be notified by an instrument of withdrawal to the depository.
3. The withdrawal shall take effect 180 days after the receipt of the instrument of
withdrawal by the depository.
4. The depository shall promptly notify all other Contracting Parties of any withdrawal.
Article 21 Authentic Text
This Agreement shall be authentic in the English language.
Article 22 - Registration
This Agreement shall be registered by the depository pursuant to Article 102 of the
Charter of the United Nations.
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Appendix VII DCoC
Article 1 - Definitions
For the purposes of this Code of conduct, unless the context otherwise requires:
1. Piracy consists of any of the following acts:
a. any illegal acts of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:
i. on the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;
ii. against a ship, aircraft, persons or property in a place outside the jurisdiction of any
State;
b. any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;
c. any act of inciting or of intentionally facilitating an act described in subparagraph (a)
or (b).
2. Armed robbery against ships consists of any of the following acts:
(a) unlawful act of violence or detention or any act of depredation, or threat thereof,
other than an act of piracy, committed for private ends and directed against a ship or
against persons or property on board such a ship, within a States internal waters,
archipelagic waters and territorial sea;
(b) any act of inciting or of intentionally facilitating an act described in subparagraph (a).
3. Secretary-General means the Secretary-General of the International Maritime
Organization.
Article 2 - Purpose and Scope
1. Consistent with their available resources and related priorities, their respective
national laws and regulations, and applicable rules of international law, the Participants
intend to co-operate to the fullest possible extent in the repression of piracy and armed
robbery against ships with a view towards:
a. sharing and reporting relevant information;
b. interdicting ships and/or aircraft suspected of engaging in piracy or armed robbery
against ships;
c. ensuring that persons committing or attempting to commit piracy or armed robbery
against ships are apprehended and prosecuted; and
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d. facilitating proper care, treatment, and repatriation for seafarers, fishermen, other
shipboard personnel and passengers subject to piracy or armed robbery against ships,
particularly those who have been subjected to violence.
2. The Participants intend this Code of conduct to be applicable in relation to piracy and
armed robbery in the Western Indian Ocean and the Gulf of Aden.
Article 3- Protection Measures for Ships
The Participants intend to encourage States, ship owners, and ship operators, where
appropriate, to take protective measures against piracy and armed robbery against ships,
taking into account the relevant international standards and practices, and, in particular,
recommendations1,2 adopted by IMO.
Article 4 - Measures to Repress Piracy
1. The provisions of this Article are intended to apply only to piracy.
2. For purposes of this Article and of Article 10, “pirate ship” means a ship intended by
the persons in dominant control to be used for the purpose of committing piracy, or if the
ship has been used to commit any such act, so long as it remains under the control of
those persons.
3. Consistent with Article 2, each Participant to the fullest possible extent intends to cooperate in:
a. arresting, investigating, and prosecuting persons who have committed piracy or are
reasonably suspected of committing piracy;
b. seizing pirate ships and/or aircraft and the property on board such ships and/or aircraft;
and
c. rescuing ships, persons, and property subject to piracy.
4. Any Participant may seize a pirate ship beyond the outer limit of any States territorial
sea, and arrest the persons and seize the property on board.
5. Any pursuit of a ship, where there are reasonable grounds to suspect that the ship is
engaged in piracy, extending in and over the territorial sea of a Participant is subject to
the authority of that Participant. No Participant should pursue such a ship in or over the
territory or territorial sea of any coastal State without the permission of that State.
6. Consistent with international law, the courts of the Participant which carries out a
seizure pursuant to paragraph 4 may decide upon the penalties to be imposed, and may
also determine the action to be taken with regard to the ship or property, subject to the
rights of third parties acting in good faith.
7. The Participant which carried out the seizure pursuant to paragraph 4 may, subject to
its national laws, and in consultation with other interested entities, waive its primary right
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to exercise jurisdiction and authorize any other Participant to enforce its laws against the
ship and/or persons on board.
8. Unless otherwise arranged by the affected Participants, any seizure made in the
territorial sea of a Participant pursuant to paragraph 5 should be subject to the jurisdiction
of that Participant.
Article 5 - Measures to Repress Armed Robbery against Ships
1. The provisions of this Article are intended to apply only to armed robbery against
ships.
2. The Participants intend for operations to suppress armed robbery against ships in the
territorial sea and airspace of a Participant to be subject to the authority of that Participant,
including in the case of hot pursuit from that Participants territorial sea or archipelagic
waters in accordance with Article 111 of UNCLOS.
3. The Participants intend for their respective focal points and Centres (as designated
pursuant to Article 8) to communicate expeditiously alerts, reports, and information
related to armed robbery against ships to other Participants and interested parties.
Article 6 - Measures in All Cases
1. The Participants intend that any measures taken pursuant to this Code of conduct
should be carried out by law enforcement or other authorized officials from warships or
military aircraft, or from other ships or aircraft clearly marked and identifiable as being in
government service and authorized to that effect.
2. The Participants recognize that multiple States, including the flag State, State of
suspected origin of the perpetrators, the State of nationality of persons on board the ship,
and the State of ownership of cargo may have legitimate interests in cases arising
pursuant to Articles 4 and 5. Therefore, the Participants intend to liaise and co-operate
with such States and other stakeholders, and to coordinate such activities with each other
to facilitate the rescue, interdiction, investigation, and prosecution.
3. The Participants intend, to the fullest possible extent, to conduct and support the
conduct of investigations in cases of piracy and armed robbery against ships taking into
account the relevant international standards and practices, and, in particular,
recommendations3 adopted by IMO.
4. The Participants intend to co-operate to the fullest possible extent in medical and
decedent affairs arising from operations in furtherance of the repression of piracy and
armed robbery against ships.
Article 7 - Embarked Officers
1. In furtherance of operations contemplated by this Code of conduct, a Participant may
nominate law enforcement or other authorized officials (hereafter referred to as the
embarked officers) to embark in the patrol ships or aircraft of another Participant
(hereafter referred to as the host Participant) as may be authorized by the host Participant.
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2. The embarked officers may be armed in accordance with their national law and policy
and the approval of the host Participant.
3. When embarked, the host Participant should facilitate communications between the
embarked officers and their headquarters, and should provide messing and quarters for
the embarked officers aboard the patrol ships or aircraft in a manner consistent with host
Participant personnel of the same rank.
4. Embarked officers may assist the host Participant and conduct operations from the
host Participant ship or aircraft if expressly requested to do so by the host Participant, and
only in the manner requested. Such request may only be made, agreed to, and acted upon
in a manner that is not prohibited by the laws and policies of both Participants.
Article 8 - Coordination and Information Sharing
1. Each Participant should designate a national focal point to facilitate coordinated,
timely, and effective information flow among the Participants consistent with the purpose
and scope of this Code of conduct. In order to ensure coordinated, smooth, and effective
communications between their designated focal points, the Participants intend to use the
piracy information exchange centres Kenya, United Republic of Tanzania and Yemen
(hereinafter referred to as the Centres). The Centres in Kenya and the United Republic of
Tanzania will be situated in the maritime rescue co-ordination centre in Mombasa and the
sub-regional co-ordination centre in Dar es Salaam, respectively. The Centre in Yemen
will be situated in the regional maritime information centre to be established in Yemen
based on the outcomes of the sub-regional meetings held by IMO in Sana’a in 2005 and
Muscat in 2006 and Dar es Salaam. Each Centre and designated focal point should be
capable of receiving and responding to alerts and requests for information or assistance at
all times.
2. Each Participant intends to:
a. declare and communicate to the other Participants its designated focal point at the time
of signing this Code of conduct or as soon as possible after signing, and thereafter update
the information as and when changes occur;
b. provide and communicate to the other Participants the telephone numbers, telefax
numbers, and e-mail addresses of its focal point, and, as appropriate, of its Centre and
thereafter update the information as and when changes occur; and
c. communicate to the Secretary-General the information referred to in subparagraphs (a)
and (b) and thereafter update the information as and when changes occur.
3. Each Centre and focal point should be responsible for its communication with the
other focal points and the Centres. Any focal point which has received or obtained
information about an imminent threat of, or an incident of, piracy or armed robbery
against ships should promptly disseminate an alert with all relevant information to the
Centres. The Centres should disseminate appropriate alerts within their respective areas
of responsibility regarding imminent threats or incidents to ships.
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4. Each Participant should ensure the smooth and effective communication between its
designated focal point, and other competent national authorities including search and
rescue coordination centres, as well as relevant non-governmental organizations.
5. Each Participant should make every effort to require ships entitled to fly its flag and
the owners and operators of such ships to promptly notify relevant national authorities,
including the designated focal points and Centres, the appropriate search and rescue
coordination centres and other relevant the contact points4, of incidents of piracy or
armed robbery against ships.
6. Each Participant intends, upon the request of any other Participant, to respect the
confidentiality of information transmitted from a Participant.
7. To facilitate implementation of this Code of conduct, the Participants intend to keep
each other fully informed concerning their respective applicable laws and guidance,
particularly those pertaining to the interdiction, apprehension, investigation, prosecution,
and disposition of persons involved in piracy and armed robbery against ships. The
Participants may also undertake and seek assistance to undertake publication of
handbooks and convening of seminars and conferences in furtherance of this Code of
conduct.
Article 9 - Incident Reporting
1. The Participants intend to undertake development of uniform reporting criteria in
order to ensure that an accurate assessment of the threat of piracy and armed robbery in
the Western Indian Ocean and the Gulf of Aden is developed taking into account the
recommendations4,5 adopted by IMO. The Participants intend for the Centres to manage
the collection and dissemination of this information in their respective geographic areas
of responsibility.
2. Consistent with its laws and policies, a Participant conducting a boarding,
investigation, prosecution, or judicial proceeding pursuant to this Code of conduct should
promptly notify any affected flag and coastal States and the Secretary-General of the
results.
3. The Participants intend for the Centres to:
a. collect, collate and analyse the information transmitted by the Participants concerning
piracy and armed robbery against ships, including other relevant information relating to
individuals and transnational organized criminal groups committing piracy and armed
robbery against ships in their respective geographical areas of responsibility; and
b. prepare statistics and reports on the basis of the information gathered and analysed
under subparagraph (a), and to disseminate them to the Participants, the shipping
community, and the Secretary-General.
Article 10 - Assistance among Participants
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1. A Participant may request any other Participant, through the Centres or directly, to cooperate in detecting any of the following persons, ships, or aircraft:
a. persons who have committed, or are reasonably suspected of committing, piracy;
b. persons who have committed, or are reasonably suspected of committing, armed
robbery against ships;
c. pirate ships, where there are reasonable grounds to suspect that those ships are
engaged in piracy; and
d. ships or persons who have been subjected to piracy or armed robbery against ships.
2. A Participant may also request any other Participant, through the Centres or directly,
to take effective measures in response to reported piracy or armed robbery against ships.
3. Co-operative arrangements such as joint exercises or other forms of co-operation, as
appropriate, may be undertaken as determined by the Participants concerned.
4. Capacity building co-operation may include technical assistance such as educational
and training programmes to share experiences and best practice.
Article 11 - Review of National Legislation
In order to allow for the prosecution, conviction and punishment of those involved in
piracy or armed robbery against ships, and to facilitate extradition or handing over when
prosecution is not possible, each Participant intends to review its national legislation with
a view towards ensuring that there are national laws in place to criminalize piracy and
armed robbery against ships, and adequate guidelines for the exercise of jurisdiction,
conduct of investigations, and prosecutions of alleged offenders.
Article 12 - Dispute Settlement
The Participants intend to settle by consultation and peaceful means amongst each other
any disputes that arise from the implementation of this Code of conduct.
Article 13 - Consultations
Within two years of the effective date of this Code of conduct, and having designated the
national focal points referred to in Article 8, the Participants intend to consult, with the
assistance of IMO, with the aim of arriving at a binding agreement.
Article 14 - Claims
Any claim for damages, injury or loss resulting from an operation carried out under this
Code of conduct should be examined by the Participant whose authorities conducted the
operation. If responsibility is established, the claim should be resolved in accordance with
the national law of that Participant, and in a manner consistent with international law,
including Article 106 and paragraph 3 of Article 110 of UNCLOS.
Article 15 - Miscellaneous Provisions
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Nothing in this Code of conduct is intended to:
(a) create or establish a binding agreement, except as noted in Article 13;
(b) affect in any way the rules of international law pertaining to the competence of States
to exercise investigative or enforcement jurisdiction on board ships not flying their flag;
(c) affect the immunities of warships and other government ships operated for noncommercial purposes;
(d) apply to or limit boarding of ships conducted by any Participant in accordance with
international law, beyond the outer limit of any States territorial sea, including boardings
based upon the right of visit, the rendering of assistance to persons, ships and property in
distress or peril, or an authorization from the flag State to take law enforcement or other
action;
(e) preclude the Participants from otherwise agreeing on operations or other forms of cooperation to repress piracy and armed robbery against ships;
(f) prevent the Participants from taking additional measures to repress piracy and armed
robbery at sea through appropriate actions in their land territory;
(g) supersede any bilateral or multilateral agreement or other co-operative mechanism
concluded by the Participants to repress piracy and armed robbery against ships;
(h) alter the rights and privileges due to any individual in any legal proceeding;
(i) create or establish any waiver of any rights that any Participant may have under
international law to raise a claim with any other Participant through diplomatic channels;
(j) entitle a Participant to undertake in the territory of another Participant the exercise of
jurisdiction and performance of functions which are exclusively reserved for the
authorities of that other Participant by its national law;
(k) prejudice in any manner the positions and navigational rights and freedoms of any
Participant regarding the international law of the sea;
(l) be deemed a waiver, express or implied, of any of the privileges and immunities of
the Participants to this Code of conduct as provided under international or national law;
or
(m) preclude or limit any Participant from requesting or granting assistance in
accordance with the provisions of any applicable Mutual Legal Assistance Agreement or
similar instrument.
Article 16 - Signature and Effective Date
1. The Code of conduct is open for signature by Participants on 29 January 2009 and at
the Headquarters of IMO from 1 February 2009.

262

2. The Code of conduct will become effective upon the date of signature by two or more
Participants and effective for subsequent Participants upon their respective date of
deposit of a signature instrument with the Secretary-General.
Article 17 - Languages
This Code of conduct is established in the Arabic, English and French languages, each
text being equally authentic.
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